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McLaren on Wills and Succession. 

The Law of Scotland in relation to Wills and Succession, includ- 
\\v^ the Piibjocts of Intestate Succession, and the Construction of 
AVills, Entails, and Trust Settlements. By John M'Lahkn, Esq., 
Advocate. In Two large Vols., royal 8vo. Price £8, 3s. 

"No hook of tills rank has been puhlishcil since th« dcjath of Profi\>:soi- Ocorprc Josoph Bell, 
cxcopt the works of Mr Frasi.r, Mr Dickson, and Trofc-ssijr Monl^fDnierie IJill. It is hi^rh pr.ni:ic 
to Mr M'l-^m'H that his treatise is not inferior in excellence to any one of them." — Journal of 
Jurispruilence. 

".Mr M'Laren must trust to any character that we may have palnod for honesty and inde- 
pendence in the exim-ssioii of our vi.>-.vs for tho autliority of the verdict which we very willin^'ly 
l)i"oniiunce in his lavour. If we add that tho.se volumes have everywhoro ihi- .stanii) of scholarship, 
and the si;m not only of ]irot'i'.<.sional hut of general cull iircT wc hut make an ackn^jwlcil^'incni 
that has been most justly earned. Mr .M'Laren makes no claim to ])hiloso])hical authorsiiip, in 
th« strict sense of the word, hut as a seientilic expositor of his subject he tidies the very hi{;hest 
rM\k.."— Scottish Law Jiejinrter. 

" A work romaikalile for its perspicuity of lanjma;?c, its comprehensiveness of ranpe, its 
terseness of narration, its eonelu.siveness of re;isonin;r, its jdiilosuphie p'neralisritions of rule, its 
exact definitions of princii'le, its metliodic and convenient arranije:nenta" — Daily lieview. 

"He has thrown lij^lit into many dark corners of oar law, and has furnished a puiile in the 
management uf the estates of deceased persons, which no prudent lawyer vrlll vradiL*'— Scotsman. 

Erskine's Principles, by Guthrie. 

Principles of the l^aw of Scotland, by John Erskine of Camock. 
Fourteenth Edition, with Extracts from the Lectures of Ge(iuge 
]\IoiK, Esq., lately Professor of Scots Law in the University of 
Edinbur^di; and Notes by William Gutiiuie, Esq., Advocate. 
One Vol., 8vo. Price 20s. 

Duncan's Parochial Ecclesiastical Law. Second Edition. 

Treatise on the Parochial Ecclesiastical Law of Scotland. By John 
^L Duncan, Escj., Advocate. Second Edition. One large Volume, 
8vo. Price £1, 10s. 

" Will take rank, not as a mere aid to the profession, but aa a necessity of its daily practical 
life. No one will be Siite. to venture in tlu; mazes into which he has plunged without taking hiux 
a» 'ruido, i)hilosopher, and frii-nd.' ''—Scottish Law Reporter. 

"We recommend that every church court, and every ofllcial connected with the parochial 
machinery of ih« country, be iu possession of thi:i volume," — C'c/urunf. 

Duncan's Entail Digest. 

Digest of Entail Cases, in which Deeds of Entail have been clial- 
lenged on the ground of alleged defects in the Prohibitory or Fenc- 
ing Clauses, with the Clauses founded on, and the judgments of 
the Court, by John M. Duncajc, Esq., Advocate. 8vo, price 9s. 

Duncan's Entail Procedure. 

Manual of Summary Procedure, under the Act for the amendment 
of the Law of Entail in Scotland (11 and 12 Vict., cap. 36J, and 
Relative Statutes and Acts of Sederunt. By John M. Duncan, 
Esq., Advocate. One Vol., Svo. Price 12s. 6d. 

Wilson's SherifiF-Court Practice. 

Handbook of Sheriff-Court Practice in Civil Cases, with an Ap- 
pendix of Statutes and Acts of Sederunt. By John Dove Wil- 
son, Esq., Advocate, Sheriff-Substitute of Kmcardiueshire. One 
thick Vol. cr. 8vo. Price 18s. 

I' Ther^? wa j some b oldness in the task which Mr Wilson undertook, of writing r\ Treatise 
rt*i*B!^59HftS^»« in pre.-^cncc of so many authorities on the subject; but his .success* 

^hey are in a great measure superseded. For the order and concop- 
;ok Mr Wilson is entitled to much pmise." — Scottish Lavj licjHjrlcr. 
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PREFACE. 



The object of the following pages is to present, in a popular 
and inexpensive form, a brief summary of the law of Intestate 
Succession in Scotland. 

Although by no means designed as an exhaustive epitome 
of the law, I entertain a hope that this Summary may be of 
some assistance to the Legal Practitioner, as a convenient 
Handbook on those questions which most frequently arise, 
and afford facility of reference to books treating of the law in 
detail. 

To persons outside thfe Legal Profession, who have not 
easy access to the books treating of this great social and 
important subject, I venture to hope this Summary of the law 
will be found useful. It will show them the leading features 
of the law arranged under distinctive heads, while by means 
of the Tables the operation of the law in the absence of a 
will or settlement may be easily ascertained. 
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The Statutes and Forms in the Appendix are intended to 
illustrate the body of the Work, and make it more practical 
for those who consult it. 

I did not originally intend this Summary for publication, 
having written it for my own use in the shape of Memoranda, 
collected in the course of my reading, and now arranged in 
its present form. I must therefore crave indulgence for any 
want of completeness it may present. 

P. H. C. 



16 St Swithin's Lane, E.G., 
April 1870. 
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BRIEF SUMMAEY 



OF THE 



LAW OF INTESTATE SUCCESSION IN 

SCOTLAND. 



I.— INTESTATE SUCCESSION IN MOVEABLES. 

Chapter I. 

GENERAL VIEW OF MOVEABLE SUCCESSION ; THE APPOINTMENT OF 
EXECUTORS-DATIVE ; THEIR DUTIES AND LIABILITIES. 



1. Succession; its kinds and forms. 

2. Property distinguished. 

3. Intestacy, when it arises. 

4. Legal distinctions of property in Succession. 

5. Heir and Next of Ein. 

6. Description of Moveables. 

7. Opening and vesting of Succession. 

8. Succession regulated by law of Domicile. 

9. Active Title conferred by Courts where Pro- 

perty situated. 

10. Vitious Intromission — Precautionary Mea- 

sures on death. 

11. Who entitled to intromit with Executry. 

12. Classes of Executors. 

13. Executors-dative — how appointed. 

14. Order of Preference to Executorship. 

15. Executors-dative to find Caution. 

16. Decree-dative — its Object. 

17. Executors to exhibit Inventory. 



18. Oath to Inventory. 

19. Inventory Stamp— how regulated. 

20. Additional Inventory. 

21. Corrective Inventory and return of Duty. 

22. Object and necessity for Confirmation. 

23. Whole Estate to be confirmed, except by 

Executors-creditors. 

24. Powers of Executors and disposal of Trust 

Moneys. 

25. Liability of Executors restricted to Inven- 

tory. 

26. Cases where Confirmation unnecessary. 

27. Executors acting jointly. 

28. Where Executor a Foreigner. 

29. OflBce of Executor vests in Survivors. 

30. Payment of Debts and Division of Estate. 

31. Privileged Debts — when payable. 

32. General Liability of Executors. 

33. Formal discharge of Executor unnecessary. 



1, Succession is the right which arises on a person's death to take the 
property left by him ; and it is of two kinds, and in two forms : succession 
to Heritable as distinguished from succession to Moveable Property ; and 
Testate as distinguished from Intestate succession. 



10 GENERAL VIEW OF 

2. Heritable Property is also termed Heritage or Beal Property ; and 
Moveable Property is also called Moveables, or Personal Property. The 
term Moveables or Personal Property is not synonymous with that of 
Personal Estate or Personalty in the law of England, though they coincide 
in many particulars ; Robertson on Personal Succession, p. 307. 

3. Succession is called Testate when a valid will or settlement has been 
executed and left by a deceased person, regulating the distribution of his 
estate; Intestate when he has neglected to use this privilege, in which 
case the law supplies his omission, and distributes his property according 
to certain established rules ; Ersh 3. 8. 2. 

4. In successions to Heritable and Moveable Property respectively, these 
rules of law are quite different and distinct in their application. As a gene- 
ral rule. Heritage descends to the Heir-at-law ; Moveables to the Next of 
Kin (in the enlarged sense now given to the phrase by the Act 18 Vict, 
cap. 23), or both to one person, if these characters be united ; BelVs Prin, 
§ 1638. 

5. Heritable and Moveable Property must be clearly distinguished in 
questions between the Heir and Next of Ein : in cases where a portion of 
the succession is situated beyond Scotland, the character of such portion is 
determined by the lex loci rei sitae; and in the case of incorporeal subjects, 
as stocks or mortgages, the country where the security was granted, or 
where the debt or dividend is payable, is for this purpose to be deemed the 
situs rei; 1 M^Larerij 19. 

6. The Property deemed Moveable in the Law of Succession, consists 
of things moveable, as ships and their furniture, plate, money, bullion or 
gold, jewels, pictures, books, household furniture, com, cattle, implements 
of husbandry ; debts due by bill, promissory-note or account, heritable 
(31 and 32 Vict., cap. 101, § 117) and personal bonds, where they do not 
exclude Executors (excepting in questions between husband and wife, or 
in a confiscation of a person's moveables for certain offences, as to personal 
bonds, and in these, and in legitim to children as to heritable bonds); shares 
of companies, public or private, government, bank, and all kinds of stock ; 
partners' shares of the partnership stock, though partly consisting of herit- 




INTESTATE MOVEABLE SUCCESSION. 11 

able property ; the price of lands sold, where the sale is by the owner, not 
where the sale is by an apparent heir ; also arrears of feu-duties, rents, and 
interests, and all arrears of termly payments, whether originally heritable 
or not ; and portions of current rents (but not of fee-simple estates), and 
other termly payments, are made Moveable by the Apportionment Act, 
4 and 5 Will. IV., cap. 22; BelVs Prin, §§ 1470-1504; Erah 2. 2. 
7 to 16. 

7. Moveable Succession opens by natural death only, and the character 
of the Next of Kin (nearest relations) or personal representatives of the 
Intestate becomes then irrevocably fixed, without confirmation or other 
legal process (4 Geo. IV., cap. 98) ; but it is indispensable to the possession 
of such character by any person, that such person shall be conceived at the 
opening of the succession, shall be legitimate, be a subject of the Queen (as 
settled by 7 and 8 Vict., cap. 66), and be of uncorrupted blood; BelVs 
Prin, §§ 1639-1645. 

8. The right of succession to the Moveable Estate of an Intestate is re- 
gulated by the law of his permanent residence, or in legal phrase his domi- 
cile, at the time of death (BelVs Prin. § 1861), without any regard what- 
ever to the place either of the birth or the death, or the situation of the 
property at the time ; Robertson on Personal Succession, p. 173. If a 
convention to that effect be entered into between Her Majesty and a 
Foreign State, and be followed by an order in Council, no British subject 
dying in a foreign country will, in a question of succession, be deemed 
domiciled in such foreign country, unless he shall have been resident there 
one full year immediately preceding death, and have also deposited in a 
public office there his declaration of a change of domicile ; 24 and 25 
Vict., cap. 121, § 1. 

9. Though the rights of Succession and Distribution are regulated by 
the law of the place where the Intestate died domiciled, yet the Executor, 
in order to gain the active title noticed in § 23, must invest himself with 
the right to administer, under authority of the proper Courts, or according 
to the law of the country within which the personal estate is locally situated ; 
R6berts(m on Personal Succession, p. 310. 
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10. Any person entering into possession of the whole or any part of the 
moveable estate of a deceased person, without taking care to procure him- 
self legally entered, is held guilty of a supposed or assumed crime, termed 
vitious intromission^ to which is annexed the penalty of rendering the intro- 
mitter liable for one and all of the deceased's debts; BelVs Prin. § 1921. 
The principle of this appears to be, that the law must protect the deceased's 
estate from indiscriminate plunder, and will recover it from all concerned 
in illegally appropriating it; ErsJc. 3. 9. 35. To prevent incurring the 
danger of vitious intromission, it is prudent to seal up the repositories, &c., 
on the occurrence of a death. This act is properly effected by a notary 
public, clergyman or magistrate, medical attendant, or other respectable 
person present, not directly interested in the succession. Persons having 
simply charge of the dying, whose heirs happen to be minors, incur the risk 
of liability as vitious intromitters if they do not seal or lock up the repo- 
sitories of those persons as soon as they become insensible; JSrsk. 3. 9. 56. 
In certain circumstances, however, vitious intromission may be purged by 
procuring a legal title within a, year and day ; BelVs Prin. § 1921. 

11. The persons entitled or otherwise appointed to administer or wind 
up the moveable estate of a deceased person are called Executors, and their 
power is supreme in the management of the estate for all concerned there- 
in ; Ersk, 3. 9. 26. The estate itself is called the Executry, and includes all 
that descends to the deceased's widow, children, or nearest of kin (in the 
enlarged sense given to the phrase by the Act 18 Vict., cap. 23), and belongs 
to creditors; Ersk. 3. 9. 1. 

12. Executors are of two classes — first, those appointed by the deceased 
himself, who are called Executors-nominate ; and secondly, Executors ap- 
pointed by law where none are appointed by the deceased, who are called 
Executors-dative ; Ersk, 3. 9. 32. In England, Executors-dative are styled 
Administrators, and the expression Executors denote the Executors-nomi- 
nate or Testamentary; Paterson on English and Scotch Law, p. 227. 

13. The appointment of Executors-dative is made on application by 
petition to the Sheriff (who acting in that capacity is styled Commissary) 
of the county wherein the deceased died domiciled, or if he died without 
any known or fixed domicile in Scotland, or died abroad leaving personal 
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property in Scotland, the Sheriff of Edinburgh ; 4 Geo. IV., cap. 97 (1823) ; 
1 Will. IV., cap. 69 (1830); 1 and 2 Vict., cap. 119, § 26, and 21 and 22 
Vict., cap. 56. 

14. Persons applying for appointment as Executors-dative are preferred 
to the office in the following order : — 

1. The deceased's General Disponee or Universal Legatory. Such 

nomination does not vest the party in the office of Executor 
where there is no express nomination of him to that office by 
the deceased. 

2. His Next of Kin, i.e., surviving children, if any, or the other near- 

est relations ; all in the same degree alive, with the representa- 
tives of deceased next of kin, if any, who survived the Intestate 
(4 Geo. IV., cap. 98, § 1), being entitled to be conjoined in the 
office if they please, or they may select one person for the office ; 
Ersk, 3. 9. 32. The whole blood excludes the half blood in 
the same degree. When no next of kin compete, the children 
or descendants of next of kin predeceasing are entitled to con- 
firm. The father, or if he be dead the mother, of the deceased, 
if the deceased has died unmarried and without issue, may, it 
is thought, be nominated jointly with the brothers and sisters 
of the deceased or their descendants. All persons related 
through the mother, excepting brothers and sisters uterine 
and their issue, are excluded; 18 Vict., cap. 23, §§ 1, 3, 4, 
and 5. Pupils who are next of kin may be decerned through 
a tutor, and minors in their own name or through a curator ; 
but the proper course is to have the pupil or minor himself 
decerned, and for the guardian to act in his name ; Johnstone^ 
Feb. 15, 1838, 16 Sh. 541. 

3. His Widow, who is called Executrix qua Belict. 

4. His Creditors who hold liquid documents of debt, e.g., bonds, 

bills, or the like, or who hold or obtain decrees, called Execu^ 
tors-Creditors; BelVs Prin. 1895; Act 1695, cap. 41. 

5. His Special Legatees. 

6. Judicial Factors under Act of Sederunt of 13th Feb. 1730, § 7 ; 

BelVs Led. p. 1042 ; Alexander's Practice^ p. 43. 
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15. With the exception of Executors-nomiDate, all Executors must 
find caution to the satisfaction of the Court for their intromissions ; 4 Geo. 
TV^ cap. 98. The amount of caution is usually fixed at the sum in the 
Inyentory of the Estate, hut on special application with cause shown, and 
after puhlic advertisement, the Commissaries have power to restrict the 
oaation to a smaller amount. The cautioner is not liahle in any case he- 
5rond the amount of the inventory ; Murdoch, Feh. 17, 1826, 4 Sh. 479. 

16. The form of procedure in applications to the Commissary (and every 
SheriflF is Commissary of his county) for the appointment of Executors-dative 
is regulated by the Act 21 and 22 Vict., cap. 56. The person preferred 
obtains what is called a Decree-dative, which is the technical name given 
to the sentence of the Judge conferring on the person the office of Execu- 
tor, and is precisely equivalent to that of a nomination by the deceased, 
not followed by the active title noticed in § 22. The main object of the 
process is to enable the Executor to exhibit upon oath, in the proper Com- 
missary Court, an inventory of the Moveable Estate and Effects of the de- 
ceased, on a stamp corresponding to the value, as provided by the Acts 
4 Geo. IV., cap. 97 and 98 ; the further title noticed in § 22 must be 
obtained to enable him to compel payment of debts due to the deceased ; 
Ersk. 3. 9. 27. 

17. Before the Executors dispose of or distribute any part of the move- 
able estate or effects of the deceased person, or uplift any part of the debts 
due to him, and at all events within six calendar months after they assume 
the possession and managem^ent of the estate, they are required, under 
certain penalties, to exhibit upon oath in the Commissary Court of the 
county wherein the deceased died domiciled, or if he died without any 
fixed or known domicile in Scotland, or died abroad leaving personal pro- 
perty in Scotland, the Commissary Court of Edinburgh (21 and 22 Vict., 
cap. 56, §§ 3 and 8), a full and true inventory of all the personal and moveable 
estate and effects of the deceased situated in Scotland, already recovered or 
known to be existing (48 Geo. III., cap. 149, § 38 ; 55 Geo. III., cap. 184), 
including, where the deceased died on or after April 3, 1860, any personal 
property which he may, under any authority, have disposed of by will, and 
also money secured on heritable property in Scotland, and money secured 
by Scotch bonds in favour of heirs and assignees excluding Executors, in 
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which last case, it may be observed, the bonds are made moveable property 
only with reference to the liability to stamp-duties ; and it is optional to 
pay the duties exigible in respect thereof — (1) by lodging with the Inland 
Eevenue a " Special Inventory " stamped according to the amount of pro- 
perty contained in it ; or (2) by adding the amount of the property to the 
inventory of the personal estate, and paying stamp-duty on the aggregate 
amount (23 and 24 Vict., cap. 15, §§ 4 and 6, and cap. 80, §§ 1 and 8), 
The inventory may also include any personal estate or effects of the deceased 
situated in England or in Ireland, or both, provided the Commissary shall, 
by interlocutor, find that the deceased died domiciled in Scotland, that the 
value of the personal property in England or in Ireland, respectively, shall 
be separately stated in the inventory, find that the inventory shall be im- 
pressed with a stamp corresponding to the entire value of the estate situated 
within the United Kingdom (21 and 22 Vict., cap. 56, § 9), at the time it 
shall be sworn to, including the proceeds accrued thereon down to that 
time ; 23 and 24 Vict., cap. 80, § 5. The inventory when given up is 
recorded in the Commissary Court Books, along with any will or other 
writing of a testamentary nature which may come into the possession of 
the Executors. If the inventory is not given up within six months after 
death, penalties are exigible under the said Statutes, in addition to 5 per 
cent, from that period on the amount of the duty. 

18. Along with the inventory there must be produced by the Executor 
an oath or affirmation by him that the inventory contains a full and true 
statement of all the deceased's personal estate wherever situated, so far as 
known to him, and that the deceased executed no deed relative to the dis- 
posal of the estate or any portion thereof other than the deed or deeds, if 
any, produced. This oath or affirmation must be taken or made in presence 
of the Commissary or his depute, or the Commissary- Clerk or his depute, or 
before any Commissioner to be appointed by the Commissary, or before 
any Magistrate or Justice of the Peace within the United Kingdom or 
Colonies, or any British Consul; 21 and 22 Vict., cap. 56, § 11. The oath 
is annexed to the inventory ; and after using the proper ad valorem stamp 
of the inventory, any additional matter may be written on plain paper. 

19. The inventory requires to be given upon a stamp corresponding 
to the gross value of the whole personal estate, including moneys secured 
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in manner mentioned in § 17, without any deduction on account of debts 

which fall to be paid from the estate. If, however, when all the debts 
are paid, it appears that an over-payment of duty has been made, the ex- 
cess is repaid by the Inland Eevenue, if applied for within three years ; 
but voluntary debts, payable only on the death of the deceased or under 
any instrument which shall not have been hona fide delivered to the donee 
thereof three months before the death of such person, and the funeral ex- 
penses and those connected with the inventory, are not allowed as deduc- 
tions. If the estate cannot be realised within three years, the time to 
apply for return of duty can be extended by the Inland Eevenue on ap- 
plication to them for that purpose. Estates of persons dying on or after 
July 25, 1864, under £100, and the estates of any soldier, seaman, or 
marine, slain or dying in the service of his country, are exempt from 
duty; 55 Geo. III., cap. 184, §§ 37, 44, 51 ; and 22 and 23 Vict., cap. 36, 
§ 1; 24 and 25 Vict., cap. 92, § 3 ; 27 and 28 Vict., cap. 56, § 5. For 
Table of Bates of Duty, and other taxes imposed on Succession under the 
name of Besidue, &c., see Appendix. 

20. If at any subsequent period in the management of the executry, 
other effects belonging to the deceased are discovered, inferring payment of 
further duty, the Bevenue Statutes require that the Executors shall, within 
two calendar months after such discovery, exhibit upon oath an additional 
inventory of the same, specifying also the value of the estate and effects 
comprised in the former inventory; 48 Geo. III., cap. 149, §§ 38 and 40. 
The property in the additional inventory must also be sworn to according 
to the value thereof at the date when the inventory is given up, including 
the proceeds that have accrued thereon. It is sufficient that the stamp- 
duty paid on the original and additional inventory be of the amount cor- 
responding to the total estate ; 16 and 17 Vict., cap. 59, § 8. If the total 
estate, original and additional, would not have required a larger stamp than 
that originally paid, the additional inventory may be given up on unstamped 
paper ; BelVs Lect, p. 1040. 

21. If the estate is given up in the inventory at an over value, and too 
much duty is paid on that account, a new inventory can be given up and 
recorded containing the estate at its true value and on the corresponding 
stamp, and the original inventory will be allowed on affidavit as a spoiled 
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stamp within six months of the recording of the second inventory; 16 and 
17 Vict., cap. 59, § 8. 

22. The decree-dative, as already stated, is merely a personal title to 
enter into possession, and it is therefore necessary, in order to vest the estate 
contained in the inventory fully in the Executor, and to give him a complete 
active title to such estate — c.gf., to enahle him to compel payment of dehts 
due to the deceased, or to compel persons in possession of moveables which 
belonged to the deceased to give up possession — that he obtain what is called 
a Confirmation. This title is procured by the Executor-dative producing 
to the Commissary his extracted decree-dative, or referring to it as in the 
Becords of the Court, and also the stamped inventory of the deceased's 
whole proper moveable estate, including any moneys due to the deceased 
secured in manner mentioned in § 17. These papers are then recorded in 
the Court-Books, and a Testament-dative or Confirmation of the Executor 
is given by the Court, authenticated by its seal and the clerk's subscription ; 
BelVs LectureSf p. 1035. The procedure to be followed in obtaining con- 
firmation is regulated by the Act 21 and 22 Vict., cap. 56 ; and to make 
confirmation available as an active title to moveable property situated in 
England or Ireland, it is necessary (sections 12 and 13) to produce the 
confirmation in the principal Court of Probate in England or in the Court 
of Probate in Dublin, and to deposit a copy thereof with the Eegistrar, 
accompanied by a certified copy of the interlocutor of the Commissary 
finding that the deceased died domiciled in Scotland, and to get the con- 
firmation sealed with the seal of such English or Irish Court. Upon the 
confirmation being so sealed, it has the like force and effect in England 
or Ireland as if Probate, or Letters of Administration, had been granted 
by the said respective Courts of Probate. The Court of Probate will not 
apparently allow its seal to be afi&xed to an eik or additional confirmation ; 
the proper course in such cases is said to be to obtain a new confirmation, 
including the whole of the deceased's personal estate in England. See 
English case of Hutcheson, noticed in Journal of Jurisprudence for 1864, 
vol. viii, p. 55, 

28. Every person requiring confirmation must confirm the whole move- 
able estate of the deceased person then known to exist, to which such person 
shall make oath, with power however to eik to such confirmation any part 
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of such estate that may afterwards be discovered, provided the whole of such 
estate so discovered shall be added upon oath. To this rule, however, there 
is an exception in the case of Executors-creditors, whose confirmations, as 
well as the amount of the caution to be found by them, may be limited to 
the amount of the debt and sum confirmed to which they shall make oath. 
The application of a creditor for confirmation must be intimated in the 
Edinburgh Gazette; 4 Geo. IV., cap. 98, §§ 3 and 4. Any other creditor 
may insist on being conjoined in the office, or he may summon the creditor 
confirmed to communicate what he may have recovered. All creditors con- 
firming within six months of the deceased's death are entitled to share pari 
passu ; BelVs Led., p. 1047. Confirmations by creditors may be reduced 
by sequestration within seven months from the debtor's death ; 19 and 20 
Vict., cap. 79, § 110. 

24. After Executors have been confirmed they possess all the powers 
which were competent to the deceased when alive, and no person interested 
in the succession can defeat them in the execution of their office. But no 
time should be lost by the Executors, after they have obtained confirmation, 
in taking active measures to realise the intestate's assets and property; and 
all trust-moneys received by them should be deposited in bank in a separate 
account. If the bank be in good credit they will not be answerable for 
losses incurred through its failure ; Seton v. Dawson, 4 D. 328. 

25. Executors who give up inventory and obtain confirmation before 
uplifting the funds or taking possession of the moveables of the deceased 
are liable for the debts of the deceased only to the extent of the inventory ; 
Ersk. 3. 9. 41. 

26. In the following oases confirmation is not required to complete the 
Executor's title : — 

1. Where the Executor, or next of kin, or other representative, 

obtains actual possession of the fund or estate. 

2. Where a debtor is willing to pay or deliver without the exhibi- 

tion of confirmation. 

3. Where the deceased executed a special assignation or disposition, 

though not intimated or published during the deceased's life- 
time. 
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4. Where in a personal bond the substitute is named, — the right 

vesting by his mere survivance of the institute. 

5, Jus relictae and legitim vest in the widow and children ipso jure 

but they can only recover from the deceased's debtors through 
the medium of the Executors ; BelVs Lect, p. 1049 ; BelVs Prin, 
§ 1892. 

27. When two or more persons have been confirmed Executors, they 
hold the office pro itidiviso, and all must concur in suing the deceased's 
debtors unless it can be shewn that any refuse without good cause ; Barclay^ s 
M^Glashafiy p. 131. It would be imprudent to pay to an Executor, where 
there are more than one, unless the others are parties consenting to the 
payment ; Ersk, 3. 9. 40. 

28. Where the Executor is a foreigner, he may be sued in the Scotch 
Courts, on the doctrine known in law as that of Beconvention, the prin- 
ciple of which is, that a party is not entitled to avail himself of the juris- 
diction of the Scotch Courts without subjecting himself in these Courts to 
any incidental claim or counter action arising out' of one in dependence 
between the same parties, or in some way connected therewith ; Barclay's 
M^Glashan, p. 75. 

29. The office of Executor is personal and not descendible to heirs ; on 
the death of one the office accrues to the survivors or survivor, and falls en- 
tirely on the death of the whole, except in cases where the appointment 
was purely beneficial. Where the office is a mere trust for others, and the 
executor dies after confirmation, but before realising the whole of the funds, 
a title must be made up to such funds by an executor ad rum executa; 
Ersk. 3. 9. 38 ; Bett's Lect. p. 1045. 

80. As a general rule, and unless fully satisfied of its being legally 
due. Executors should pay no debt of the deceased without the autho- 
rity of a decree, and in any event not until six months after the de- 
ceased's death (fiurdener v. Pearson^ Nov. 28, 1816, Fac. Coll.), a fortiori 
they should not till then distribute the estate to the next of kin. After 
that date they may pay the debts as applied for ; Ersh, 3. 9. 4 and 45. 
BelVs Prin. § 1900, 
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31. To the above rule, however, there is an exception in favour of 
what are called Privileged and Preferable Debts, such as taxes due to the 
Crown, accounts for medicines and medical attendance on deathbed, 
funeral expenses (and it is thought suitable mournings for the family), the 
house-rent of the deceased for the year current at his death ; wages due 
to domestic and farm servants, including reapers and other occasional ser- 
vants for agricultural labour, for the term current at the death, whether a 
year, half-year, or a month, the wages of gardeners when they combine 
out-door labour with domestic service ; also the expense of confirmation 
and management of the executry, &c. (Ersk, 3. 9. 46), — all of which may 
be paid without waiting the expiration of the six months, provided there 
are sufficient funds to pay all. But the wages or salaries of clerks, or 
managers of merchants, or manufacturers, or workmen of skilled artisans, 
are not preferable debts. In a competition, the funeral expenses, ac- 
counts for medicines and medical advice on deathbed, are payable equally 
before the rent or servants' wages ; and servants' wages are payable before 
the rent; BelVs Prin. §§ 1403-1409. 

32. Executors, being trustees for the general behoof, are liable for 
money lost by their negligence ; they are bound to use care and diligence 
in the discharge of their office, and to proceed with execution against 
debtors wherever there would otherwise be danger of loss to the estate ; 
Allan, June 24, 1851, 13 D. 1220; Forman, Feb. 2, 1853, 15 D. 362. 

38. No formal exoneration of an Executor is necessary ; if he be sued by 
creditors or others interested, he may competently plead that the inventory 
in the confirmation is exhausted by lawful payments, not by mere decrees 
ordaining him to make payment. If there be any debts given up in the 
inventory as due to the deceased which have not been received by the Exe- 
cutor, he will be exonerated as to these by producing decrees against the 
debtors, and by assigning such decrees to the creditors so suing him 
Er$k. 3. 9. 47. 
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Chapter II. 

TABLE SHEWING DISTRIBUTION OF MOVEABLE ESTATE OF PERSONS 

DYING WITHOUT A WILL OR SETTLEMENT. 



(a) Where Husband dies : — 

1. Survived by Wife and Children. 

2. Survived by Wife without Children. 
8. Predeceased by Wife leaving Children. 

4. Predeceased by Wife without Children ; or a Person dies unmarried. 

(6) Where Wife dies :— 

5. Survived by Husband and Children. 

6. Survived by Husband without Children. 

• 7. Predeceased by Husband leaving Children. 

8. Predeceased by Husband without Children : or a Person dies unmarried. 



When the whole Moveahle Property of the intestate has been coUected 
and realised by the Executor, and the debts and aU charges against the suc- 
cession have been paid, the residue or remainder will fall to be distributed 
in the following manner : — 
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TABLE SHEWING DISTRIBUTION OF MOVEABLE ESTATE 



If Intestate die leaying 



PerBonal Sepresentatlyes take as follows— 



1. 



Wife and Child or ChildreD. 



2. 



Wife, Children, and Issue of prede- 
ceased children 



1. Husband dying survived 

One-third to Wife as jus relictae; one- 
third to Child or Children as le- 
gitim ; and the remaining third (or 
dead's part) to his child or children 
as ISText of Kin. 



One-third to Wife os jus relictae ; one- 
third to surviving Children as legi- 
tim; and the remaining third (or 
dead's part) between the Children 
and the Issue of predeceased child- 
ren ; the former taking per capita^ 
and the latter per stirpes. 
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BEMABKS. 



by Wife and Children. 

Vide Eemarks 6, 4, 7, 56, and Eule I. page 44. Jus relictae and legitim are 
provisions accruing by law to the Widow and Children of a person dying 
domiciled in Scotland out of his moveable estate, wherever situated. Both 
rights vest by survivance, without confirmation, and are incapable of being 
defeated by any deed of the husband to take effect after his death ; Ersk. 
3. 9. 30; BelVs Prin. §§ 1582, 1591. They may be barred however, by 
the substitution of conventional provisions in their stead in antenuptial con- 
tract of marriage, with an express exclusion of the legal rights ; or this is 
sometimes done by postnuptial or separate trust-disposition, bond of provision 
or other deed, though the legal effect of the latter is different from that of 
the antenuptial; BelVs Prin. §§ 1587, 1591; McLaren on Succession^ vol. i, 
pp. 128-137; BelVs Lect p. 799. Where both claims are discharged or compen- 
sated the succession becomes burdened with the conventional in place of the 
legal provisions; and upon payment thereof, or in the absence of any deed or 
deeds by which the legal claims of the wife and children are cut off by the 
acceptance of other provisions, then upon payment of such legal claims or 
provisions, the residue is what is called " Dead's Part," or that portion of the 
moveable succession which the husband could have validly disposed of by will; 
Ersh. 3. 9. 15; BelVs Prin. §§ 1581-1592. When children renounce their 
legitim they are still entitled to their share of dead's part, but the wife takes 
no share of dead's part. The discharge by a child of its legitim operates 
in favour of the other children who have not discharged ; not of the father. 
If all the children discharge, the effect is the same as if there were no 
children. Advances to a child must be accounted for before drawing share 
of legitim, unless the father otherwise direct; BelVs Prin. §§ 1588-1590; 
Ersk. 3. 9. 25. An advance is only counted as part payment of the share 
of legitim, but not of the child's share of the dead's part ; KeitKs Trustees v. 
Keith, 29 Scot. Jurist, 497. 

Vide Eemarks 6, 1, 4, 7, 56, 8, and Eule I, page 44. There is no representation 
in legitim ; it is not due to grandchildren, only to immediate children existing 
at the father's death ; and they, by receipt of legitim, are not deprived of their 
share of dead's part in the capacity of nearest of kin ; Ersk. 3. 9. 17. The 
issue of predeceasing children are entitled to a share of the dead's part, in 
virtue of the 1st section of the Moveable Succession Act 1855 (18 Vict., c. 23), 
which provides that " where any person who, had he survived the intestate, 
would have been among his next of kin, shall have predeceased such in- 
testate, the lawful child or children of such person so predeceasing shall come 
in the place of such person, and the issue of any such child or children, or of 
any descendant of such child or children who may in like manner have 
predeceased the intestate, shall come in the place of his or their parent 
predeceasing, and shall respectively have right to the share of the move- 
able estate of the intestate to which the parent of such child or children, 
or of such issue if he had survived the intestate, would have been entitled : 
Provided always that no representation shall be admitted among collaterals 
after brothers' and sisters' descendants." 
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TABLE BHEWINO DISTRIBUTION OF MOVEABLE ESTATE 



8. 



6. 



7. 



If Intestate die leaving 



Wife and Grandchildren 

Wife and his Children by two or more 
marriages 

Wife and Children by her last and a 
former marriage 

Wife only 



Children 



Personal Bepretentatiyes take as follows— 



I. Husband dying sturvived by 

Half to Wife as jus relictae ; and half 
to Grandchildren in equal shares. 



One-third to Wife B,^ju8 relictcie; one- 
third to whole Children as legitim ; 
and remaining third (or dead's part) 
to them as Next of Kin. 



One-third to Wife as jus relictae ; one- 
third to Intestate's Children as le- 
gitim ; and remaining third to them 
as Next of Kin. 



II. Husband dying survived 

Half to Wife as jus relictae; the other 
half being dead's part goes to the 
Next of Kin of the Intestate. 



III. Husband dying predeceased 

Whole to Children in equal shares; 
half as legitim and the other, being 
dead's part, as Next of Kin. 
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BEMABKS, 



Wife and OMldren, continued. 

Vide Kemarks 6, 1, 7, 9, 56, and Kule I, page 44. There being no children, one- 
half is dead's part, to which the grandchildren succeed equally per capita^ as 
next of kin of the intestate, and not by way of representation ; BelVs Frin. 
§ 1861 ; Ersk. 3. 9. 2 ; Turner, Nov. 27, 1869, 8 Macph. 222. 

Vide Eemarks 6, 1, 7, 56, and Kule I, p. 44. All the father's existing children, 
of whatever marriage, including those legalised by the subsequent marriage 
of the parents and those born after the father's death, are entitled to a share 
of legitim, unless they have renounced or been paid their legitim by the 
father; BelVs Prin. § 1583; Ersh, 3. 9. 17. 

Vide Kemarks 6, 1, 4, 7, 56, and Kule I, page 44. The wife's children of a 
former marriage have no part in the succession of the husband ; BelVs Prin. 
§ 1579. 



by Wife without Children. 

Vide Kemarks 1, 9, 46, and Kule II, page 44. Th^jus relictae amounts to one- 
third of the free moveable estate where there are children surviving the dis- 
solution of the marriage, and to one-half where there are no surviving child- 
ren ; BelVs Prin. § 1579. But under no circumstances is the wife entitled to 
more than one-half of the moveable estate of the husband ; Ersh 3. 9. 23. 
The next of kin of an intestate are those who are next in degree of blood 
or nearest relatives to him ; Ersk. 3. 9. 2. 

Note. — The jus relictae being a debt or indefeasible legal right emerging to the 
widow on the husband's decease, falls to be deducted from his moveable estate 
in every case before a division takes place amongst his next of kin. Upon such 
deduction being always made, the residue will be divided in the same manner 
as the whole free moveable estate of the intestate would have been divisible if 
the Jus relictae had been barred or satisfied by marriage-settlement or other deed, 
or as if he had left no wife surviving him ; see Division IV, infra. 



by Wife leaving Children. 

Vide Eemarks 1, 4, 56, 9, and Rule III, page 44; BelVs Prin. §§ 1581, 1592 ; Ersk. 
3. 9. 19. If the intestate leaves both heritable and moveable property, the heir- 
at-law is excluded from a share of the moveables, unless he chooses to collate, 
i.e., throw the heritage — or, in case of an heir of entail, the value of his life 
interest in the estate — into the common stock, and insist for an equal share 
of the aggregate with the next of kin, or other personal representatives ; 
BelVs Prin. §§ 1910, 1912. If the heir be sole executor, he is not bound to 
collate with the widow; BelVs Prin. § 1911. Formerly, the heir at law was 
not entitled to collate unless he was next of kin ; Ersk. 3. 8. 77. But now, 
by the 2d section of the Moveable Succession Act 1855, where B., a person 
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TABLE SHEWING DISTRIBUTION OP MOVEABLE ESTATE 



If Inteitate die leaving 



8. 



Children and Issue of predeceased 
Children 



9. 



Grandchildren 



10. 



11. 



Children hy two or more marriages by 
him 



Children by Wife's last and a former 
marriage 



Penonal Sepresentativee take as fdllowa— 



m. Hasband dying predeceased 



Half to Children as legitim, and remain- 
ing half between Children |9cr capita^ 
and Issue of those ^Qce^&Qdi per stirpes. 



Equally. 



Whole to Children of whatever mar- 
riage, in equal shares; half as le- 
gitim, and half as !N^ext of Kin. 

Whole to Children of Intestate's mar- 
riage; half as legitim, and half as 
Next of Kin. 
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by Wife leaving Ohildren, continued. 

predeceasing the ancestor A., would have been heir, B/s child, being B/s own 
heir-at-law, is entitled to collate; and if B/s child refuse to collate, the 
brothers and sisters of B.'s child, and their descendants, shall take a share of 
the moveable estate equal to the excess in value which they thereby lose. 
There is no obligation to collate heritage coming from the mother in order 
to authorise her heir to participate in the moveable estate of the father, nor 
vice versa; BelVs Led. 799. The heir is entitled to a share of the move- 
ables where he claims personal succession under a will or deed, or receives 
heritage from a stranger, or takes as heir of provision, who is not heir 
alioqui successurus; BelVs Prin. § 1912. The doctrine of collation applies 
to collaterals as well as to direct succession ; Ersk. 3. 9. 3. 

Vide Remarks 1, 4, 56, 7, 2, and Rule III, page 44. Per capita means per head, 
or that the parties shall share and share alike ; per stirpes means per family, 
or that the children of each child deceased shall collectively take the share 
of such child by representation. 

Vide Remarks 3, 46, and Rule III, page 44. The principle of succession to 
personal estate is that of equal distribution among those who are next in 
degree of blood, or next in kin to the intestate ; where therefore the next 
of kin are all equal in degree, whether nearer or more remote, they succeed 
equally |)er capita^ and that without distinction of age or sex, without any pre- 
ference of males over females, without any advantages accruing to the elder 
over the younger ; BelVs Prin. § 1861 ; Ersk. 3. 9. 2. But where there are 
personal representatives in different degrees entitled to share, the represen- 
tatives in the remoter degrees take per stirpes, being entitled to the same 
share of the Intestate's estate which their parents would have had, if such 
parents had lived. E.O., If the Intestate has three brothers. A., B. and C, and 
at his death one of them (say A.) be dead leaving children, and B. and G. be 
living, the estate shall be divided into three equal parts, of which B. and C. 
take one part each per capita, and the third part shall be divided among the 
children of A., who take his share |)cr stirpes, as his representatives standing 
in his place. But this principle of representation is limited to descendants 
of the Intestate and his brothers' and sisters' (including consanguinean and 
uterine) descendants, and the rule is subject to contingent exceptions in the 
collateral line in favour of the father and mother of the Intestate, if alive ; 
18 Vict., cap. 23, §§ 1, 3, 4, 5. 

Vide Remarks 1, 4, 7, 9, 56, and Rule III, page 44. 



Vide Remarks 1, 4, 7, 9, 5, 56, and Rule III, page 44; BelVs Prin. § 1579. 



28 



TABLE SHEWING DISTRIBUTION OF MOVEABLE ESTATE 



12. 



If Intestate die leavixig 



Personal Sepresentatiyes take as follows— 



Father only 



13. 



14. 



15. 



16. 



17. 



Mother only 



Father and Mother 



Father, Mother, and Brothers or Sisters 



Father, and Brothers or Sisters 



Mother, and Brothers or Sisters 



IV. Husband dying predeceased by 

Half to Father under Succession Act 
1855, and remaining half to him at 
common law. 



One-third to Mother, and remaining 
two-thirds to Next of Kin of In- 
testate ; and, failing such kin, the 
Crown succeeds in preference to 
maternal relations. 



Half to Father under Succession Act 
1855, and remaining half to him 
at common law. 

Half to Father under Succession Act 
1855, and half to Brothers or Sisters 
in equal shares. 

Half to Father under Succession Act 
1855, and half to Brothers or Sisters 
in equal shares. 

One-third to Mother, and two-thirds to 
Brothers or Sisters in equal shares 
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Wife without Issue ; or a Person dying unmarried. 

The father takes one-half of the free succession in virtue of the 3d section of 
the Moveable Succession Act 1855, which provides that where any person 
dying intestate shall predecease his father, without leaving issue, his father 
shall have right to one-half of his moveable estate in preference to any 
brothers or sisters, or their descendants, who may have survived such intes- 
tate. By the interpretation clause in the Act the term, " moveable estate," 
is held to mean and include the whole free moveable estate on which the 
deceased might have tested. Where, therefore, the intestate leaves a widow, 
the father would succeed to one-fourth only of the succession under this 
section, as the widow's provision is of the nature of a debt, and requires to 
be previously deducted. The father takes at common law if there be no 
brothers or sisters of the deceased, or descendants of them ; Ersk, 3. 8. 9, 
and 3. 9. 2. 

Vide Eemarks 12, 9. The mother takes one-third under the 4th section of the 
Moveable Succession Act 1855, which provides that where an intestate 
dying without leaving issue, whose father has predeceased him, shall be 
survived by his mother, she shall have right to one-third of his moveable 
estate in preference to his brothers and sisters or their descendants or other 
next of kin of such intestate. With this exception, and also the exception 
made by the section quoted in Eemark 37, neither the mother nor maternal 
relations ever succeed in moveables, but children succeed to and through 
their mother; BelVs Prin, § 1861 ; Ersk, 3. 8. 9, and 3. 9. 2. The separate 
relations of one spouse never succeed to those of the other : e.^., if the Intes- 
tate had a son and daughter, and they both predeceased him, the former 
leaving a wife and the latter a husband, but without issue in either case, such 
wife and husband respectively would have no claim on the Intestate's death ; 
Bankton, 3. 4. 28. 

Vide Remarks 12, 13. 



Vide Remarks 12, 13, 9, 27, 46 ; Ersk, 3. 8. 9, and 3. 9. 2. 



Vide Remarks 12, 9, 27, 46. 



Vide Remarks 13, 9, 27, 46. 
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TABLE SHEWING DISTRIBUTION OP MOVEABLE ESTATE 



If Inteitate die leaving 



18. 



19. 



20. 



21. 



22. 



28. 



24. 



25. 



26. 



27. 



Father, Mother, Brothers or Sisters, and 
Children of predeceased Brothers 
or Sisters 

Father, Brothers or Sisters, and Child- 
ren of predeceased Brothers or 
Sisters 

Mother, Brothers or Sisters, and Child- 
ren of predeceased Brothers or 
Sisters 

Father, Mother, and Children of prede- 
ceased Brothers or Sisters 

Father, and Children of predeceased 
Brothers or Sisters 

Mother, and Children of predeceased 
Brothers or Sisters 

Father, Mother, Children and Grand- 
children of predeceased Brothers or 
Sisters 



Father, Children and Grandchildren 
of predeceased Brothers or Sisters.. 



Mother, Children and Grandchildren 
of predeceased Brothers or Sisters... 



Brothers or Sisters only 



Penonal Sepreseatatiyes take as follows— 



IV. EuBband dying predeceased by 

Half to Father under Succession Act 
1855, and half between Brothers 
or Sisters per capita, and Children 
per stirpes. 

Half to Father under Succession Act 
1855, and half between Brothers or 
Sisters per capita, and Children per 
stirpes. 

One -third to Mother, and two-thirds 
between Brothers or Sisters per 
capita, and Children per stirpes. 

Half to Father under Succession Act 
1855, and half to Children in equal 
shares. 

Half to Father under Succession Act 
1855, and half to Children in equal 
shares. 

One-third to Mother, and two-thirds to 
Children in equal shares. 

Half to Father under Succession Act 
1855, and remaining half between 
Children per capita and Grand- 
children per stirpes. 

Half to Father under Succession Act 
1855, and remaining half between 
Children per capita and Grand- 
children per stirpes. 

One-third to Mother, and two-thirds 
between Children per capita and 
Grandchildren per stirpes. 

Whole to them, in equal sharea 
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Wife without Issue ; or a Person dying nnmarried, continued. 
Vide Remarks 12, 13, 9, 27, 2, 8, 46. 



Vide Remarks 12, 9, 27, 2, 8, 46. 



Vide Remarks 13, 9, 27, 2, 8, 46. 



Vide Remarks 12, 13, 9, 46. The children succeed equally, as heing all in the 
same degree of relationship to the intestate ; BelVn Prin. §§ 1861, 1963. 



Vide Remarks 12, 9, 21, 46. 



Vide Remarks 13, 9, 21, 46. 



Vide Remarks 12, 13, 9, 21, 2, 8, 46. 



Vide Remarks 12, 9, 21, 2, 8, 46. 



Vide Remarks 13, 9, 21, 2, 8, 46. 



Vide Remarks 9, 46. On the failure of lineal descendants, brothers or sisters 
succeed at common law as next of kin ; Ersk. 3. 8. 8. But to this rule the 
two contingent exceptions mentioned in Remarks 12 and 13 have been 
made by the Moveable Succession Act of 1855. 






IKy^XJL faiKWING DISTKIBUTIOX OF MOVEABLE ESTATE 



If Istctteto di0l0Sfl]ig 



Penonal Bepraentativcs take as foUovs — 



28. 



29. 



80. 



81. 



82. 



88. 



84. 



86. 



86. 



liroiUftm or 8i«tr;r», and Nephews or 
SUwAsHf Children of predeceased 
Hn/ihersor 8i»ter» 

Brothers or HinterH and Grandnephews 
or NiocfjH, Children of predeceased 
HroiherH' or Sisters' deceased Child- 



ren 



Brothers or Histfjrs, Nephews or Nieces, 
and Crandnophows or Nieces, 
(children of prodeceased Brothers or 
Kistors and of their deceased Issue 



Nephews or Nieces, Children of prede- 
ceased Brothers or Sisters 

flrandnophows or Nieces, Children of 
prodecoaHod Brothers or Sisters de- 
cuasod Children 

Nophc^wH or NioooH, and Grandnephews 
or Nieo<iH, (children of predeceased 
Brothors or Sisters, and of their de- 
couHod Ihhuo 

Hrothors or Sisters gorman and Brothers 
or Sisters oonsanguineau 



Brothers or Sisters consanguinoan and 
Brothers or Sisters uterine 



Bn>thors or Sisters consanguinoan and 
UnoK^ or Aunts 



IV. Husband dying predeceased 1^ 

Brothers or Sisters per capita and 
Children per stirpes. 



Brothers or Sisters per capita^ and 
Children equally per stirpes^ the 
shares which their respective 
Parents would have taken if they 
had survived the Intestate. 

Brothers or Sisters per capita, Nephews 
or Nieces per stirpes, and G-rand- 
nephews or Nieces per stirpes^ 
the shares which their respective 
parents would have taken had they 
survived the Intestate. 

Equally. 



Equally. 



Nephews or Nieces per capita^ and 
Grandnephews or Nieces per stirpes. 



Whole to Brothers or Sisters german. in 
equal shares. 



Whole to Brothers or Sisters consan- 
guinean, in equal shares. 



Whole to Brothers or Sisters, in eqnal 
shares. 
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Wife without Issue ; or a Person dying nnmanied, continued. 
Vide Eemarks 27, 9, 2, 8, 46. 



Vide Eemarks 27, 9, 2, 8,' 46. 



Vide Eemarks 27, 9, 2, 8, 46. 



Vide Eemarks 21, 9, 46. 



Vide Eemarks 9, 46. 



Vide Eemarks 9, 21, 2, 8, 46. 



Vide Eemarks 9, 43, 46. Consanguinean relations are persons bom of the same 
father, but not of the same mother, and are called half blood consanguinean ; 
BelVa Prin, § 1654. Among collaterals, relatives of the full blood exclude 
those of the half blood in the same line of succession, but the half blood of a 
nearer line of succession to a certain extent excludes the fuU blood of a more 
remote line ; Ersk. 3. 9. 2, and 4 ; Bankton 3. 4. 17, and 28. Eelationship of 
the half blood consanguinean is reckoned to extend as far as the evidence of 
propinquity can reach ; Ersk. 3. 10. 2. 

Vide Eemarks 9, 13, 34, 37, 46. Brothers and sisters uterine succeed after, but 
not equally with, brothers and sisters consanguinean, provided the father and 
mother are both dead ; but they never take more than one-half of the dead^s 
part. 

Vide Eemarks 9, 27, 34, 46. 
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TABLE SHEWING DISTKIBUTION OF MOVEABLE ESTATE 



If Intestate die leaving 



87. 



38. 



89. 



40. 



41. 



42. 



48. 



44. 



45. 



46. 



47. 



48. 



49. 



Peraonal Sepresentatives take as follows— 



Brothers or Sisters uterine aod UDcles 
or Aunts 



Father and Brothers or Sisters consan- 
guinean and uterine 

Mother and Brothers or Sisters consan- 
guinean and uterine 

Father, Mother, and Uncles or Aunts 

Father and Uncles or Aunts 

Mother and Uncles or Aunts 

Mother, Uncles or Aunts, and Cousins 
germ an, Children of predeceased 
IFncles or Aunts 

Father and Cousins german 

Mother and Cousins german 

Grandnephews or Nieces and Cousins 
german 

Brothers* Grandchildren and Brothers* 
or Sisters' consanguinean 

Cousins german and Children of prede- 
ceased Cousins german 

Uncles or Aunts and Children of Great 
Uncles or Aunts 



IV. HuBband dying predeceased by 

Half to Brothers or Sisters, and half to 
Uncles or Aunts. 



Half to Father under Succession Act 
1855, and half to Brothers or Sisters 
consanguinean. 

One-third to Mother, and two-thirds to 
Brothers or Sisters consanguinean. 

Whole to Father at common law. 

Whole to Father at common law. 

One-third to Mother, and two-thirds to 
Uncles or Aunts. 

One-third to Mother, and two-thirds to 
Uncles or Aunts. 



Whole to Father at common law. 

One-third to Mother, and two-thirds to 
Cousins in equal shares. 

Whole to Grandnephews or Meces, in 
equal shares. 

Whole to Brothers* Grandchildren in 
equal shares. 

Whole to Cousins german, in equal 
shares. 



Whole to Uncles or Aunts, in equal 
shares. 
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Wife without Issue ; or a Person dying nnmarried, continued. 

Vide Eemarks 13, 9, 51, 46. Brothers or sisters uterine, i.e., by the mother only, 
take under the 5th section of the Moveable Succession Act 1855, which pro- 
vides that where an intestate dying without leaving issue, whose father and 
mother have both predeceased him, shall not leave any brother or sister german 
or consanguinean, nor any descendant of a brother or sister german or con- 
sanguinean, but shall leave brothers and sisters uterine, or a brother or sister 
uterine, or any descendant of a brother or sister uterine, such brothers and 
sisters uterine, and such descendants in place of their predeceasing parent, 
shall have right to one-half of his moveable estate, t.e., free moveable estate. 

Vide Eemarks 12, 9, 51, 34, 35, 46. Brothers and sisters consanguinean succeed 
before the father at common law ; Ersk. 3. 9. 2. 



Vide Eemarks 13, 9, 34, 35, 46. 

Vide Eemarks 12, 13, 9, 51, 46. 
Vide Eemarks, 12, 9, 51, 46. 
Vide Eemarks 13, 9, 51, 46. 



Vide Eemarks 13, 9, 48, 51, 46. Those born or descended of the same father and 
mother are said to be connected in full blood, or german; BelVs Prin, § 1651. 



Vide Eemarks 12, 9, 43, 51, 46. 
Vide Eemarks 13, 9, 43, 51, 46. 



Vide Eemarks 9, 43. The degree of relationship in which the respective parties 
stand to the deceased will be seen from the Order of Succession below, page 46. 

Vide Eemarks 9, 34, 46. 



Vide Eemarks 9, 2, 43, 46. No representation is admitted among collaterals 
after brothers' and sisters* descendants; BelVs Prin. § 1861. Hence, in the 
succession of ascendants, their collaterals and descendants, the nearest in de- 
cree of blood or next of kin to the deceased take the whole, and those who are 
equal in decree take equally. 

Vide Eemarks 9, 13, 51, 48, 46. 
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TABLE SHEWING DISTRIBUTION OF MOVEABLE ESTATE 



If Intettate die leaying 



50. 



51. 



52. 



53. 



54. 



55. 



56. 



Great UDcle's or Aunt's Children and 
Children of Cousins german 

Grandfather and Uncles or Aunts 

Grandfather and Uncles or Aunts con- 
sanguinean 

Grandfather, Grandmother, and Great 
Uncles or Aunts 

Grandfather, Grandmother and Mother 

Great Grandfather and Great (or Grand) 
Uncle's or Aunt's Children 

Great Grandfather, Great Grandmother, 
and Brother's or Sister's Illegiti- 
mate Children 



Penonal Sepreseatatiyes take as follows— 



IV. Husband dying predeceased by 



Whole to Children of Cousins german, 
in equal shares. 

Whole to Uncles or Aunts, in equal 
shares. 



67. 



Father's Father and Mother's Mother 



Whole to Uncles or Aunts consangui- 
nean, in equal shares. 

Whole to Grandfather. 



One-third to Mother ; and two-thirds to 
Grandfather. 

Whole to Children in equal shares. 



Whole to Great Grandfather. 



Whole to Father's Father. 
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Wife without Issue ; or a Person dying nnmarried, continued. 



Vide Bemarks 9, 13, 51, 43, 46. 



Vide Kemarks 13, 46. The rule of law is, that when a person dies without leaving 
descendants or collaterals, or the descendants of collaterals (brothers or sisters 
in " side lines "), the father succeeds at common law (and not merely under 
the Moveable Succession Act 1855); and failing the father, his collaterals 
succeed, then the descendants of his collaterals ; and failing them, then the 
remoter ascendants shall take. These father^s collaterals would of course be 
uncles and aunts of the deceased, these their descendants' nephews and 
nieces ; and it is only failing the father and his collaterals and their descen- 
dants that the grandfather succeeds; failing him, his next collaterals succeed ; 
and failing them, their descendants next in order, and so on upwards as 
f£ir as propinquity can be traced ; Ersh. 3. 8. 9, and 3. 9. 2. 

Vide Eemarks 13, 34, 51, 46. 



Vide Eemarks 13, 51, 46. 



Vide Remarks 13, 46. 



Vide Remarks 13, 51, 48, 46. 



Vide Remark 13. Illegitimate children do not succeed ah intestato even to their 
own father or mother, as succession is through the father only, and illegiti- 
mate children in the eye of the law have no father; Ersk. 1. 6. 51. A child 
may be legitimated by the subsequent marriage of the parents, and in such 
cases it is legitimate for all purposes. But where the child is born in a 
country where his parents are domiciled, and where the law of legitimation 
by subsequent marriage (suhsequens matrimonium) is unknown, such child is 
deemed illegitimate in Scotland; Aikman v. Aikman, 3 Macq. App. 854. If 
a bastard leave neither wife nor children, his moveable property on his 
death, failing disposition by will, falls to the Crown ; Ersk, 3. 10. 6 ; 6 Will. 
IV., cap. 22. But by Royal letters of legitimation, those who would have 
succeeded if the bastard had been legitimate may acquire a right to take 
his succession as if legal heirs ; BelVa Prin. § 2064. 

Vide Remark 13. 
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TABLE SHEWING DISTRIBUTION OF MOVEABLE ESTATE 



If Intestate die leaying 



PerBonal SepreBentatives take as follows— 



58. 



59. 



60. 



61. 



Husband and Children of marriage 

Husband, Children of marriage, and 
Issue of deceased Children 

Husband and Grandchildren 

Husband and Children by the Wife^s 
last and a former marriage 



V. Wife dying survived by 



Whole to Husband. 



Whole to Husband. 



62. 



Husband 



Whole to Husband. 



Whole to Husband. 



VI. Wife dying survived by 



Whole to Husband. 
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Husband and Children. 



Vide Eemarks 59, 61, 62, and Bule Y, page 45. Legitim is due on the father's 
death only; BelVs Prin, 1583; Ursk. 3. 9. 21. 



Vide Eemarks 58, 61, 62, and Eule V, page 45. The children take no share 
of the communion of goods on their mother's death, neither have they any 
indefeasible claims by law on any separate estate belonging to their mother ; 
failing disposal, they succeed as her heirs or next of kin ; BelVs LecU p. 800. 



Vide Eemarks 62, 61, and Eule Y, page 45. 



Vide Eemarks, 62, 56, 59, and Eule V, page 45. A wife's children by a prior 
marriage have no right in competition with the surviving husband. But if 
the wife had any separate estate not included in the communion of goods, 
such estate will fall to all her children in the same way, and subject to the 
same contingent exceptions as affect the right of succession to the husband's 
dead's part ; BelVs Led, pp. 797, 798. If the children or any of them shall 
be under age at the death of the mother, the shares of such minor children 
shall remain with their father, as administrator or manager for them, till they 
respectively attain to twenty-one years of age ; but this power of adminis- 
tration cannot extend to the shares of the wife's children by a former 
marriage ; Ersh 3. 9. 21. The wife's next of kin are entitled to be her exe- 
cutors-dative; Leighton v. Russell ^ 25 Scot. Jur. 63; but they cannot now 
claim anything as her jus relictae. 



Husband without Children. 



The 6th section of the Moveable Succession Act 1855 provides that, where a 
wife shall predecease her husband, the next of kin, executors, or other repre- 
sentatives of such wife, whether testate or intestate, shall have no right to 
any share of the goods in communion, nor shall any legacy or bequest or tes- 
tamentary disposition thereof by such wife affect or attach to the said goods 
or any portion thereof. If she leave separate estate, however, her next of 
kin, or executors, are entitled to it; BelVs Lect pp. 797-798. 
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TABLE SHEWING DISTRIBUTION OF MOTEABLE B3TATE 




e3. Children 

6i. Children and Issue of predeceased 
Children 

65. Children of Husband's last and a former 
marriage 

d6. Children by two or more marriages of 
Wife 



VII. Wife dying predeceased 

Whole to Children in eqnal shares. 

Whole between Children per capita 
and I^ae of deceased Children per 
stirpes. 

Wholly to Children of Wife's marriage, 
in equal shares. 

Equally. 



VIII. Wife dying predeceased by Husband without 

67. The Succession (subject to the contingent exceptions mentioned in Eemarks 12, 
13, and 37, supra) will fall to be divided among her own relatives in the 
same degree of consanguinity in equal shares, with representation among 
descendants and collaterals in competition with those who are nearer in 
degree. See Division IV, antea. 
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by Husband leaving Children. 

Vide Eemarks 21, 9, 7, 56, and Rule VII, p. 45. 
Vide Remarks 21, 9, 2, 7, 8, 56, and Rule VII, p. 45. 



Vide Remarks 9, 21, 7, 56, 66, and Rule VII, p. 45. 



Vide Remarks 21, 9, 7, 56 ; BelVs Prin. § 1591 ; BelVs Lectures, p. 797. 



Children ; or a Person dying Unmarried. 

Vide Remarks 9, 51, 48, 46 ; BelVs Prin, § 1861 ; Ersk. 3. 9. 2. 
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Chapter III. 
SUMMARY OF GENERAL RULES IN MOVEABLE SUCCESSION. 



1. Husband's Marital Rights, and how ex- 2. Subjects comprehended under term Comma- 
eluded, nion of Goods. 

3. Rules regulating division of Moveable Estate. 

(a) Where Husband dies : — 

1. Survived by Wife and Children. 

2. Survived by Wife without Children. 

3. Predeceased by Wife leaving Children. 

4. Predeceased by Wife without Children ; or a Person dies Unmarried. 

(6) Where Wife dies:— 

1. Survived by Husband and Children. 

2. Survived by Husband without Children. 

3. Predeceased by Husband leaving Children. 

4. Predeceased by Husband without Children; or a Person dies Unmarried. 



1. At common law there arise to the Husband, on the celebration of 
marriage, two legal rights in regard to his wife's moveable property. One 
of these is called jus mariti, which operates as an assignation to the husband 
of, generally, the whole moveable property then vested, or that may vest, 
in the wife during the marriage ; BelVs Prin. § 1561 ; BelVs Lect pp. 122, 
792. The other is called right of administration, which constitutes the 
husband the wife's curator and manager of the whole estate not falling to 
him absolutely by his yws mariti; BelVs Lect. pp. 122, 794; BelVs Prin. 
§§ 1563, 1609. These legal rights are, however, liable to be effectually 
excluded by : — 

1 . Conveyances to Trustees or otherwise for her behoof in an antenup- 
tial contract or other deed executed by the wife before marriage ; 
Ersh. 1. 6. 13 ; BelVs Lect. p. 124. 

2. Deed executed by the husband himself, before marriage, renouncing 
his marital rights wholly or as to a particular subject ; BelVs Lect. 
p. 124; Ersh. 1. 6. 13, et seq. 

3. Third parties either before or after marriage conveying or bequeath- 

ing moveable property to the wife, or to Trustees or otherwise for 
her behoof, in terms importing an exclusion of her husband's legal 
rights; BelVs Lect. p. 124; Ersk. 1. 6. 13; McLaren on Succession^ 
vol. ii, p. 60, et seq. 
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4. In a modified seDse by the wife availing herself of the provisions of 
the Conjugal Rights Amendment Act of 1861 (24 and 25 Vict, 
c. 86 ; BelVs Led. pp. 124, 793), by which, under certain contingent 
provisions expressed in the Act, she may obtain from the Court an 
order of protection against her husband and his creditors of : — 

(1) Property which she has acquired or may acquire by her own 

industry, and which she has succeeded or may succeed to : — 
(a) After being deserted by her husband ; or 
(h) After she has obtained a judicial separation from her 
husband. Property so acquired, it is declared by the 
Act, shall be held and considered as property from 
which the jus mariti and right of administration of 
the husband are excluded, and shall, on the wife's 
death, intestate, pass to her heirs and representatives 
in like manner as if the husband had then been dead. 

(2) A reasonable provision for her maintenance and support out 

of property to which she succeeds or acquires right by 
donation, bequest, or any other means than by the exercise 
of her own industry ; provided she claims the property before 
the husband has obtained possession of it, or before it is 
attached by his creditors. 

2. When none of these contingencies shall have arisen, and the said Act 
has not been put in operation, the whole of the moveable property vested 
and to vest in the wife during marriage, including rents of lands, interest 
of money on bonds and annuities, but excepting the wife's wearing apparel, 
the chests for holding the same, and ornaments proper to her person, all 
called her paraphernalia (BelVs Led, p. 792 ; BelVs Prin, § 1555), and 
which remain at her own disposal by will — falls to the husband jure mariti, 
and goes to form, in conjunction with his own moveable estate, a copartner- 
ship stock called Communion of Goods, in which the husband and wife and 
their children, if any, are jointly interested, but which is, during marriage, 
under the uncontrolled power of the husband as regards transactions made 
in liege poustie, to take effect during his life, but not as regards bequests or 
donations by any fraudulent or any testamentary deed (BelVs Prin. § 1584) ; 
his power of disposal by will or disposition mortis causa being limited to 
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his own share of the moveable estate tenned the dead's part; Ersh, 3. 9. 18 ; 
BelVa Prin. §§ 1685, 1591. 

8. Upon dissolution of the marriage by death, separate rights arise as 
to these Goods in Communion ; and the rules of law regulating the division 
of them may be summarised as follows : — 

I. On death of Husband survived by Wife and Children : — 

One-third falls to the wife as jtis relictae ; BelVs Led. p. 796; 
BelVs Prin, § 1579. 

One-third falls to the children who shall happen to survive him, 
and are not forisfamiliated, as their legitim — tissue of prede- 
ceasing children take no share of the legitim ; BelVs Led, 
p. 797 ; BelVa Prin. § 1579. 

The remaining third, as well as any moveable estate of the 
father not falling under the communion of goods, falls to his 
children in equal shares as his next of kin — the issue collec- 
tively of each child predeceasing its father, if any, taking an 
equal share with each of the living children ; BelVs Lect. 
p. 797 ; BelVs Prin. § 1579. 

Vide Remarks 6, 1, 2, 4, 5, 7, 56, in Table. 

n. On death of Husband survived by Wife without Ohildren : — 

One-half falls to the wife a.sjus relictae; BelVs Prin. § 1579. 

The other half, with any moveable estate of the husband not 
included in the communion of goods, will (subject to the 
contingent exceptions mentioned in Remarks 12, 13, and 37 
in Table), fall to his next of kin in same degree of consan- 
guinity, in equal shares, with representation among descend- 
ants and collaterals in competition with those who are nearer 
in degree ; BelVs Lect p. 797 ; BelVs Prin. § 1579. 

Vide Remarks 6, 9, 51, 48, 46, in Table. 

m. On death of Husband predeceased by Wife leaving Ohildren : — 

One-half falls to the surviving children as their legitim ; BelVs 
Lect. p. 797. 
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The other half, includiDg any moveable estate of the husband not 
comprised under the communion of goods, falls to the children 
as next of kin, — the issue collectively of eaxsh child prede- 
ceasing its father, if any, taking an equal share with each of 
the living children ; BelVs Led. p. 797. 

Vide Eemarks 1, 2, 4, 7, 56, in Table. 

IV. On death of Husband predeceased by Wife without Children ; or a 
Person dying Unmarried : — 

The whole moveable succession is dead's part ; and (subject to the 
contingent exceptions mentioned in Kemarks 12, 13, and 37, 
in Table) will fall to be divided amongst the next of kin in 
the same degree of consanguinity in equal shares, with re- 
presentation among descendants and collaterals in compe- 
tition with those who are nearer in degree ; Ersk, 3. 9. 18, 
et seq.; BelVs Prin, § 1861. 

Vide Eemarks 9, 51, 48, 46, in Table. 

V. On death of Wife survived by Husband and Ohildren: — 

The husband remains proprietor of the whole communion of 
goods during his life. Any moveable estate of the wife not 
falling under the communion of goods or her husband's y«« 
mariti falls to her children, of whatever marriage, in equal 
shares, — ^the issue collectively of each child predeceasing its 
mother, if any, taking an equal share with each of the living 
children ; BelVs Led. p. 797. 

Vide Eemarks 62, 56, 58, 59, 61, 9, 2, in Table. 

VI. On death of Wife survived by Husband without Ohildren j — 

The husband retains the whole communion of goods ; BelVs Led. 
p. 797; 18 Vid.^ c. 23, § 6. Any moveable property of the 
wife not falling under the communion of goods, or her hus- 
band's jtis mariti will (subject to the contingent exceptions 
mentioned in Eemarks 12, 13, and 37, in Table) fall to her 
own next of kin in the same degree, in equal shares, with 
representation among descendants and collaterals in com- 



46 ORDEB OF SUCCESSION IN MOVEABLE ESTATE. 

petition with those who are nearer in degree ; BelVs Led. 
p. 797. 

Vide Remarks 62, 9, 51, 48, 46, in Table. 

Vn, On death of Wife predeceased by Hnsband leaving Ohildren: — 

There being no distinction of legitim, or dead's part, in the suc- 
cession of a female, the whole of the wife's moveable pro- 
perty falls to be divided among her children, of whatever 
marriage, in equal shares, — the issue collectively of each 
child predeceasing its mother taking an equal share with 
each of the living children ; BelVs Prin, §§ 1591, 1861. 
Vide Remarks 21, 2, 9, 7, 56, in Table. 

Yiii. On death of Wife predeoeased by Husband without Ohildren; or a Per- 
son dying ITmnarrieds — 
The whole succession (subject to the contingent exceptions men- 
tioned in Remarks 12, 13, and 37, in Table) will fall to be 
divided amongst her next of kin, in the same degree of 
consanguinity in equal shares, with representation among 
descendants and collaterals, in competition with those who 
are nearer in degree ; Ersh 3. 9. 18, et seq. 

Vide Remarks 9, 51, 48, 46, in Table. 



Chapter IV. 
ORDER OF SUCCESSION IN MOVEABLE ESTATE. 



The following statement of the Order of Succession of the Next of Kin 
will show the operation of the rules of law within the ordinary limits. But 
it must be kept in view that, unless excluded by marriage contract, the 
widow has her jus relictae, and the living children their legitim, whether 
the husband and father dies testate or intestate ; and also that, with the 
exception of the fixed proportion of one-third to the mother if the intes- 
tate leave no issue and no father, and a contingent share to the half 
blood uterine (18 Vict., cap. 23, §§ 4, 5), she and her relations are alto- 
gether excluded from succession in moveable estate ; but children succeed 
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to and through their mother ; BelVs Prin. § 1861 ; Ersk. 3. 8. 9, and 3. 9. 2. 
See also general rule of law under Eemark 9 in Table, page 27. 

The alphabetical letters within parentheses in the following statement 
denote different branches in the same line of succession, and the 
figures the degrees of kindred, in their order of succession : — 

I.— (1) Children; (2) Grandchildren; (3) Great -Grandchildren ; and 
so on until the lineal descendants of the Intestate be ex- 
hausted, with representation, — i.e., the issue collectively of 
eaich Child predeceasing its parent taking an equal share 
with each of the living Children. 

Whom failing — 
11. — (a) The Father of the Intestate, if alive, takes one-half; and fail- 
ing him the Mother, if alive, one-third^ of the free succession 
(vide Eemarks 12, 13, in Table), preferably to the intestate's 
collaterals, under sections 3 and 4 of the Moveable Succes- 
sion Act of 1855. 

(b) (1) Brothers and Sisters german ; (2) Nephews and Nieces, 

children of brothers and sisters german ; (3) Grandnephews 
and Nieces, grandchildren of brothers and sisters german ; 
and so on until the collateral line flowing from Brothers and 
Sisters german be exhausted, with representation as aforesaid 
in the case of deceased successors. 

(c) (1) Brothers and Sisters consanguinean, i.e,, of the same Father 

but not the same Mother with the Intestate ; (2) Nephews 
and Nieces, children of brothers and sisters consanguinean ; 
(3) Grandnephews and Nieces, grandchildren of brothers and 
sisters consanguinean ; and so on until the collateral line 
flowing from Brothers and Sisters consanguinean be ex- 
hausted, with representation as aforesaid in the case of de- 
ceased successors. 

Whom failing — 
III.-— The Father of the Intestate. 

Whom failing — 
IV. — (a) To the extent of one-half only of the free succession under the 
5th section of the said Moveable Succession Act, the other 
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half descending to the intestate's next of kin of the full 
blood {vide Eemark 37 in Table) : — (1) Brothers and Sisters 
uterine, i.e., of the same mother but not the same father with 
the Intestate ; (2) Nephews and Nieces, children of brothers 
and sisters uterine ; (3) Grrandnephews and Nieces, grand- 
children of brothers and sisters uterine ; and so on until the 
collateral line flowing from Brothers and Sisters uterine be 
exhausted; with representation as aforesaid in the case of 
deceased successors. 

(b) (1) Uncles and Aunts german, brothers and sisters of the 

Father ; (2) Children of Uncles and Aunts, or Cousins 
german; (3) Grandchildren of Uncles and Aunts german, 
and so on until the line flowing from the Father's collateral 
german relations be exhausted, but without representation of 
deceased successors. 

(c) (1) Uncles and Aunts consanguinean, brothers and sisters of 

the Father ; (2) Children of Uncles and Aunts, or Cousins 
consanguinean; (3) Grandchildren of Uncles and Aunts 
consanguinean, and so on until the line flowing from the 
Father's collateral consanguinean relations be exhausted, 
but without representation of deceased successors. 

Whom failing — 
V. — The Grandfather of the Intestate. 

Whom failing'-^ 

VI. — (a) (1) Great Uncles and Aunts, brothers and sisters german of 
the Grandfather ; (2) Children of Great Uncles and Aunts 
german; (3) Grandchildren of Great Uncles and Aunts 
german, and so on until the line flowing from the Grand- 
father's collateral german relations be exhausted, but with- 
out representation of deceased successors. 

(6) (1) Great Uncles and Aunts, brothers and sisters consanguinean 
of the Grandfather ; (2) Children of Great Uncles and Aunts 
consanguinean; (3) Grandchildren of Great Uncles and 
Aunts consanguinean, and so on until the line flowing from 
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the Grandfather's collateral consanguinean relations be ex- 
hausted, but without representation of deceased successors. 

Whom failing — 
VII. — The Grreat-G-randfather of the Intestate. 

Whom failing — 

VIII. — The Great-Grandfather's collateral relations succeed in the same 

order as stated above in No. VI.; and failing them, the 
Great-Great-Grandfather, and after him his collaterals in the 
same order, and so on upwards, as far as propinquity can be 
traced. 
Failing Heirs connected by blood with the Intestate, the Crown 
takes the whole succession as ultimus haeres. 



II.— INTESTATE SUCCESSION IN HEEITAGE. 

Chapter I. 



GENEBAL VIEW OF RULES OF LAW. 



1. Description of Heritage. 

2. Heir must be Legitimate. 

.3. Heir's Descent — from whom traced. 

4. Representation of Deceased Heirs. 

5. Primogeniture among Male Heirs. 

6. Failing Males, Females equally. 

7. Issue of Predeceasing Females. 

8. Rights of Courtesy and Terce. 

9. Terce from what Subjects excluded. 

10. Vesting of Terce. 

11. Vesting of Courtesy. 

12. Succession of Females. 



13. Mother and Relatives never succeed. 

14. Collateral Succession in Heritage. 

15. do. do. in Conquest. 

16. Succession of Consanguinean Collaterals. 

17. Uterine Collaterals never succeed. 

18. Tenure does not affect Succession. 

19. Heir — by what titles known. 

20. Vesting of Succession — and Powers and 

Responsibilities of Heir entering without 
Title. 

21. Heir has Six Months to deliberate 

22. Title, and General View of its Completion. 



1. The term Heritage comprehends land and parts of land, as minerals, 
lime, coal, or stone in mines and quarries ; buildings, fixtures in houses, 
mills, machines, or vessels, when immoveably fixed by their own weight ; 
trees and natural fruits not requiring seed and cultivation ; second crop of 
hay from seed sown, but not in question between landlord and tenant. All 
rights having a traict of future time, as liferents and annuities ; also titles 
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of hoDOur and offices to continue after the patentee or officer^s life ; feu- 
duties and casualties of superiority, rents of land, fishings, game, servitudes, 
teinds, patronage, reversions, &c. ; BelVs Prin, §§ 1470-1505 ; Ersk, 2. 2. 5. 
The right to heirship moveables is now abolished, and heritable securities 
form moveable estate, except where conceived in favour of heirs excluding 
executors, but they continue heritable quoad fiscum, and in questions re- 
garding the husband's jus marit% the wife's jvs relictae^ and children's 
legitim; 31 and 32 Vict, cap. 101, §§ 117, 160. 

2. The heir must be legitimate at the time he succeeds to heritage ; 
See Kemark 56, page 37 ; BelVs Prin. §§ 1658, 1627. 

3. In every case the heir's descent shall be traced from the person 
who died last vest and seised in or held an open disposition to the land, 
whether that person inherited or not, i.e., whether he took as heir or 
acquired by purchase, donation, or otherwise, as singular successor ; in the 
latter case the succession is called Conquest, in contradistinction to pro- 
perty which the heir takes from a father or other relation, called Heritage ; 
BelVs Prin. §§ 1658, 1670. 

4. A right of representation exists, i.e., when a person predeceases the 
Intestate, who, had he survived, would have been heir, his sons and 
daughters represent him, and in their legal order take that share which, if 
alive, he would have taken, to the exclusion of heirs in the line in which 
their parent stood; BelVs Prin. § 1660 ; Ersk. 3. 8. 11. 

6. In heritage, males and their issue succeed according to seniority. 
In general, heritage descends from eldest son to eldest son; and when 
the eldest son dies without leaving issue, the second son succeeds, and so 
on with the other sons; BelVs Prin. § 1665 ; Ersk. 3. 8. 6. 

6. Failing males, the succession opens to females in the same degree, 
who take, not in order of seniority, but all together, and are called heirs- 
portioners. Any of the heirs-portioners may however insist on having the 
succession divided, which is accomplished by the Sheriff and a jury under 
a brieve of division; 1 McLaren, 78 ; BelVs Prin. § 1659. 

7. The issue of each daughter predeceasing the Intestate take their 
mother's place ; first sons in their order, then daughters equally ; BelVs 
Prin. § 1659. 

8. Upon the death of a husband, the wife is entitled by law to a 
liferent of a third of the heritage, called her Terce, in which her husband 
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stood infeft, i,e., to which the title had been completed and recorded in 
the Register of Sasines at his death, unless her right to such liferent has 
been discharged for a separate provision in an antenuptial marriage- 
contract or otherwise ; and upon the death of the wife, the husband is 
entitled to a liferent, called his Courtesy, of the whole heritable estate 
in which the wife stood infeft in fee at her death, provided a child of the 
marriage shall have been heard to cry; that no heir of the wife by a 
former marriage exists; and that she shall have succeeded to the pro- 
perty as heir of line, tailzie, or provision. The heir takes the heritage 
subject to these liferents; BelVs Prin. §§ 1595-2606 ; 1 WLarm, 82-91 ; 
Ersk. 2. 9. 53. 

9. Terce is due from conquest as well as from heritage ; Ersk, 2. 9. 45. 
It is also due irrespective of the manner in which the property is held, 
and of the period of subsistence of the marriage; 18 Victy cap. 23, § 7; 
and 24 and 25 Vict, cap. 86^ § 12. But it is not due from the following 
subjects, viz : — An heritable estate possessed on a personal title, including 
property derived from an ancestor, and possessed upon the title of appa- 
rency; leases, teinds (unless feudalised), the mansion-house, where only 
one exists; superiorities, either in relation to feu-duties or casualties; 
rights of reversion, patronage, coal and other minerals ; and it is dimin- 
ished by heritable securities on which infeftment has followed ; 1 M^Laren^ 
83-86. 

10. Terce vests absolutely by survivance, but a judicial act of the 
Sheriff, called " Kenning to the Terce," is necessary to enable the widow 
to assign or transmit to her executors the fruits of it. Without such 
service a tercer is entitled to receive the rents or fruits of the subjects, 
and her discharges to tenants will be valid to the extent of her interest, 
but she cannot in that transition state sue tenants for arrears of rent; BelVs 
Prin. §§ 1601-1603; 1 M'Larm, 87. 

11. Courtesy also vests by survivance, but unlike the correlative right 
of terce, the surviving husband requires no title to enable him to continue 
his possession after the wife's death, or to assign or transmit to his exe- 
cutors the rents accruing during his lifetime. Courtesy is not due from 
conquest heritage, or estate which the wife acquired by singular title; 
Erak. 2.9. 52-54, unless she was alioquin successuru ; Primrose v. Craw- 
ford, 1771, M. voce ''Courtesy," App. No. 1 ; and the right is liable to be 
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diminished by the interest 'on heritable debts, and also by the interest 
(not the principal) of personal debts to the same extent as an absolute 
proprietor would be liable. The husband enjoys the usual rights and 
privileges of a liferenter ; he can be made to find caution when there is 
reasonable apprehension of injury to the estate by waste or dilapidation 
actually commenced; 1 McLaren, 90, 91. 

12. Where a woman dies without issue, and intestate, the succession 
follows the same rule as that of succession to males, both as regards heri- 
tage and conquest; BelVs Prin, §§ 1663, 1671. 

13. The mother of the intestate and her relatives never succeed in any 
contingency; even the mother's own estate, after vesting in her son or 
daughter, never ascends to the maternal line again ; BelVs Prin, § 1669 ; 
JErsk. 3. 8. 9- 

14. In collateral succession, i.e,, the succession of the brothers and 
sisters of the intestate, or the brothers and sisters of some ancestor in the 
paternal line, the rule in heritage is, that after descending as far as pos- 
sible, the succession gradually ascends. So among collateral relatives of 
the same degree, the immediate younger brother of the intestate (or of his 
ancestor as the case may be) succeeds first with his issue male and female 
in order stated in Nos. 5 and 6 ; afterwards the younger brothers in their 
order; then the immediate elder brother; after him the other elder 
Brothers in inverse order, with their respective issue in their order ; and * 
lastly, the sisters as heirs-portioners in their order ; 1 McLaren, 68 ; BelVs 
Prin. § 1662. 

16. The order of succession in conquest deviates from the above order 
in heritage in the branches collateral to the intestate, and to the intestate's 
father, after which divergence the order seems to be the same as in heri- 
tage. The rule in conquest is, that failing children and their issue, the 
immediate elder brother succeeds ; and failing him and his issue, the next 
immediate elder, and so to the eldest, each transmitting to his issue, male 
and female, in their order as he succeeds. If there be only younger 
brothers, the immediate younger succeeds though he should also take the 
heritage to which the intestate had himself succeeded. Failing brothers 
and their issue, sisters, whether elder or younger than the deceased, suc- 
ceed equally as in No. 6 ; failing sisters and their issue, the father succeeds, 
and failing him, uncles in the same order as brothers ; failing uncles and 
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their issue, aunts succeed equally as in No. 6. It will thus be observed 
that the distiuction between heritage and conquest arises only where a 
middle brother or sister or their issue dies intestate without issue surviving. 
When the heir of conquest dies after his titles are made up, then the suc- 
cession goes in the usual way. Conquest includes only subjects to which 
a title has been completed by infeftment or requiring infeftment to com- 
plete it. Thus it does not apply to leases or personal bonds excluding 
executors; BelVs Prin, §§ 1670-1676; Ersh. 3. 8. 16; 1 M'Larm, 69. 

16. Brothers and sisters consanguinean, i.e., by the same father but 
not the same mother, succeed in conquest as in heritage after the full 
blood, in the same order as the full blood. In heritage, if they are issue 
of a former marriage, the youngest brother succeeds first, and gradually 
upwards; if of a subsequent marriage, the eldest succeeds first, and 
gradually downwards; BelVs Prin, § 1665. 

17. Brothers and sisters uterine, t.e., of the same mother but not the 
same father, never succeed in any event ; BelVs Prin. § 1665. 

18. The order of succession to heritage is not affected by the tenure 
or manner in which the property is held. For instance, heritable property 
is split up into two or more parallel estates of inheritance, belonging to 
different persons, who stand to each other in the relation of superior and 
vassal, or feu-holder;* but these splits do not affect the order of succes- 
sion, with the only exception, if it can be so considered, that newly 
acquired property, if feudalised, goes to the heir of conquest according 
to the rule in No. 15, but if not feudalised, to the heir of line, as in 
No. 14; 1 WLaren, 65 ; BelVs Prin. § 676 et seq. 

19. The person to whom a succession has actually opened, but who 
has not completed his title to his ancestor's estate, is, in legal phraseology, 
called an apparent heir. Before the succession has opened he is called 
heir presumptive. He is also called heir-at-law, because he succeeds by 
the operation of law ; heir of line, because he succeeds in a certain recog- 
nised line of propinquity ; heir general, because he may enter by a general 
service as nearest and lawful heir to the deceased whom he represents 



* While these pages are in the press a Bill has been introduced into the House of 
Commons by which it is proposed to abolish the estates of superiority, by creating the 
rights which superiors now enjoy in the land held by their vassals real burdens on the 
vassal's estate, and thus establish a simpler system of titles to land. 
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generally ; heir whomsoever or whatsoever, in contradistinction to special 
heir called by particular destination ; BelVs Prin. § 1677 ; Ersh, 3. 8. 47. 

20. When a person possessed of heritage dies intestate, the estate 
lies in abeyance as it were, or, in legal phraseology, in haereditate jacente 
of the ancestor, until the apparent heir makes up a title for transmitting 
the estate from the ancestor to himself, or, as it is called, vesting the suc- 
cession. The heir is entitled, before completing such title, to continue his 
ancestor's possession, and to pursue for, receive, and discharge, the rents 
due from the estate, but he can in that transition state remove only ten- 
ants deriving right from himself, not those holding leases from the ancea- 
tor; 1 McLaren, 96. Assuming possession without a title, however, renders 
the heir liable for the ancestor's debts to the extent of his whole estate, 
heritable and moveable, unless the intromission is inconsiderable or had 
in circumstances inferring the absence of fraud. The liability is incurred 
to creditors of the ancestor, and not to persons interested only in the suc- 
cession ; BelVs Prin. §§ 1914-1926; Ersh 3. 8. 50-86. 

21. The heir is allowed by law six months, computed from the 
ancestor's death, or from his own birth, if posthumous, to deliberate 
whether he will enter and represent the ancestor under a general title, 
and thus become responsible for all his debts, or serve under a special 
title with limited responsibility, or altogether refuse the succession, which 
he is entitled to do, if he should think it would be unprofitable after 
paying the ancestor's debts ; and with this view he is entitled to see the 
title-deeds and debts and liabilities affecting the estate of the ancestor, 
or the person of his representative, and .also to challenge any deeds exe- 
cuted on deathbed. But this privilege is terminated not only by the lapse 
of the six months, but by the heir making up a title to the ancestor 
during that period, in which case he incurs the passive liability appro- 
priate to his title of possession ; or by his passively taking possession and 
uplifting the rents ; or by certain other acts of intromission held in law 
sufficient to render him responsible for the debts of the ancestor ; Ersk. 3. 
8. 50-94; BelVs Prin. §§ 1685, 1914-1926; 31 and 32 Vidi., cap. 101, 
§61. 

22. With the exception of the udal lands of Orkney and Shetland, and 
allodial property, unregistered leases, jus crediti under a maxriage settle- 
ment, moveables made heritable by destination, and honours and dignities 
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{Ersh 3. 8. 77; BelVs Frin, § 1824), a written title is necessary in every 
case to transmit heritable property from the ancestor to the heir ; but as 
the forms necessary in the completion of such titles vary according to the 
state and nature of the predecessor's title, any particular consideration of 
these is beyond the scope of these notes. It may be noticed generally, that 
when a person dies infeft in heritage, and the heir is known to the superior, 
the superior, on production to him of the last charter, grants what is called 
a writ of dare constat^ the recording of which, with warrant of registration 
thereon in the appropriate Eegister of Sasines, completes the heir's title 
to the specific estate, and only implies passive representation to the extent 
of the value of the estate ; or the heir may proceed to vest in himself the 
estate in which the ancestor died infeft under a similar limited representa- 
tion, by way of special service, the extraxsted decree of which is held equi- 
valent to a disposition by the ancestor last vest and seized in the lands in 
favour of the heir so served ; and its registration in the appropriate Ee- 
gister of Sasines as a conveyance, along with a warrant of registration 
thereon on his behalf, will complete the feudal title in the person of the 
heir so served. When the deceased died uninfeft, and the heir wishes to 
establish the general title of heir without application to any particular 
subject, the succession is vested in him by way of general service, the ex- 
tracted decree of which completes his title to the heritable rights not re- 
quiring infeftment ; but with respect to the feudal estate, a notarial instru- 
ment requires to be expede upon the decree, and recorded in the Eegister 
of Sasines. But if the heir be doubtful whether the general succession 
opening to him will be profitable or not, he may limit his responsibility 
in the general service to the inheritance, by annexing to the service a 
specification of the subjects he takes as heir. When a creditor dies in right 
of an heritable security, constituted by infeftment from which executors 
are excluded, the title of the heir may be completed by a writ of acknow- 
ledgment in his favour from the debtor, and recording it in the appro- 
priate Eegister of Sasines ; or by obtaining a general or special service in 
the proper character, and expeding and recording a notarial instrument on 
the decree or extract. And when a creditor in an heritable security simi- 
larly constituted, from which executors are not excluded, dies intestate, his 
executors, duly confirmed, may complete a title to such security by expeding 
and recording a notarial instrument in the appropriate Eegister; 31 and 
32 VicL, cap. 101, § 46-49, and 125-128. 
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Chapter II. 
ORDER OF SUCCESSION IN HERITAGE. 



The lines of succession in heritage follow the same order as in moveable 
succession, — first Descendants, next Collaterals, and then Ascendants with 
their collaterals; BelVs Frin, § J 647. The operation of the rules of suc- 
cession in these lines is as follows : — 

I. Descendants: — 

1. The intestate's Eldest Son, to the exclusion of all the other 

sons; BelVs Prin, § 1658. 

(a) His eldest son and issue, sons in order of seniority 
with their respective issue, and then daughters equally, 
as heirs-portioners, with their respective issue ; first 
males in their order, then females equally. 

(6) His second son and issue, sons in order of seniority 
and daughters equally, as above ; and so on till sons 
are exhausted. 

(c) His daughters equally. 

2. The intestate's Second Son, to the exclusion of the other sons. 

(a) His eldest son and issue, as above. 
(5) His second son and issue, as above, and so on till exhaus- 
tion of sons, 
(c) His daughters equally. 

3. The intestate's Third Son, with his issue as above ; and so on 

in succession to the other sons in the order of seniority, with 
issue as above. 

4. The intestate's Daughters, of whatever marriage, inherit pro 

indimso as heirs-portioners, — the issue of each daughter who 
has died taking their mother's place; first, sons in their 
order to the exclusion of the rest, then daughters equally, as 
heirs-portioners. 

n. OoUateralB: — 

Failing descendants, the Brothers and Sisters of the intestate 
succeed thus {BelVs Prin. §§ 1661-1665 ; Ersh 3. 8. 8) :— 
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5. The brothers succeed each by himself with his issue; males in 

the order of seniority, and females equally as above. If 
younger than the intestate the brothers take in the order of 
seniority ; if elder, then in inverse order. 

6. The sisters as heirs-portioners, — the issue of each deceased 

sister succeeding as stated in No. 4. 

7. The brothers consanguinean, each by himself with his issue, 

in the order stated in No. 5. 

8. The sisters consanguinean equally, — the issue of each deceased 

sister succeeding as stated in No. 4. 

m. Ascendants i — 

Upon the failure of their own descendants, the paternal ancestors 
succeed thus (BeWs Frin. §§ 1666, 1667 ; Ersk 3. 8. 8) :— 

9. The intestate's father. 

10. The intestate's uncles, each by himself with his issue, in the 

order stated in No. 5. 

11. The intestate's aunts equally, — the issue of each deceased aunt 

succeeding as stated in No. 4. 

12. The intestate's uncles consanguinean, each by himself with 

his issue in the order stated in No. 5. 

13. The intestate's aunts consanguinean equally, — ^the issue of 

each deceased aunt succeeding as stated in No. 4. 

14. The intestate's paternal grandfather. 

15. The brothers of the intestate's paternal grandfather, each by 

himself with his issue, in the order stated in No. 5. 

16. The sisters of the intestate's paternal grandfather equally, — 

the issue of each deceased sister succeeding as stated in 
No. 4. 

17. The brothers consanguinean of the intestate's paternal grand- 

father, each by himself with his issue, in the order stated in 
No. 5. 

18. The sisters consanguinean of the intestate's paternal grand- 

father equally, — the issue of each deceased sister succeeding 
as stated in No. 4. 

19. The intestate's paternal great grandfather ; and then his col- 

laterals as above ; and so on as far as propinquity can be 
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traced ; and failing of any proof of propinquity, the Crown 
succeeds as ultimus haeres; BelVs Frin. § 1669; Ersk. 3. 8. 9. 

It will be kept in view, as stated above, that the order of succession in 
Conquest deviates from the above order in Heritage, in the branches colla- 
teral to the intestate and to the intestate's father. In succession in con- 
quest, failing issue of the intestate, his immediate elder brother succeeds, 
and failing him and his descendants, the next elder brother, and so to the 
eldest with their respective issue. If there be only younger brothers, the 
immediate younger succeeds; and so downwards, with their respective 
issue, and the sisters after them as heirs-portioners. 

The annexed Table gives a concentrated view of the operation of the 
above Kules in relation to both species of property. Descent is traced from 
A, and the relatives succeed in the order of the numbers placed under their 
names, each as he succeeds transmitting to his issue, male and female, in 
order above stated. The numbers within parentheses denote the order of 
succession in conquest as distinguished from the order in heritage : — 
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APPENDIX. 



I. INTESTATE MOVEABLE SUCCESSIOJ^ ACT OF 1855 

18 Vict., cap. 23. 



An Act to alter in certain respects the Law of Intestate Moveable 
Succession in Scotland, — [25th May 1855,] 

Be it enacted by the Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : — 

I. [The Issue of a ^predeceasing Next of Kin shall come in the Place of 
their Parent in the Succession to an Intestate.^ — In all cases of Intestate 
Moveable Succession in Scotland accruing after the passing of this Act, where 
any person who, had he survived the intestate, would have been among his 
next of kin, shall have predeceased such intestate, the lawful child or 
children of such person so predeceasing shall come in the place of such 
person, and the issue of any such child or children, or of any descendant of 
such child or children who may in like manner have predeceased the intes- 
tate shall come in the place of his or their parent predeceasing, and shall 
respectively have right to the share of the moveable estate of the intestate 
to which the parent of such child or children or of such issue, if he had 
survived the intestate, would have been entitled : Provided always, that no 
representation shall be admitted among collaterals after brothers' and sisters' 
descendants, and that the surviving next of kin of the intestate claiming 
the office of executor shall have exclusive right thereto, in preference to the 
children or other descendants of any predeceasing next of kin, but that 
such children or descendants shall be entitled to confirmation when no 
next of kin shall compete for said office. 

II. \_Issue of predeceasing Heir succeeding to the Intestate^s Heritage may 
collate, hut other Issue not excluded hy his not collating from claiming out of 
Moveable Estate. Difference between Value of Heritage and Share their Parent 
would have taken on Collation.^ — Where the person predeceasing would have 
been the heir in heritage of an intestate leaving heritable as well as move- 
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able estate had he survived such intestate, his child, being the heir in heri- 
tage of such intestate, shall be entitled to collate the heritage to the effect 
of claiming for himself alone, if there be no other issue of the predeceaser ; 
or for himself and the other issue of the predeceaser, if there be such other 
issue, th« share of the moveable estate of the intestate which might have 
been claimed by the predeceaser upon collation if he had survived the intes- 
tate ; and daughters of the predeceaser, being heirs-portioners of the intes- 
tate, shall be entitled to collate t9 the like effect ; and where, in the case 
aforesaid, the heir shall not collate, his brothers and sisters, and their de- 
scendants in their place, shall have right to a share of the moveable estate 
equal in amount to the excess in value over the value of the heritage of 
such share of the whole estate, heritable and moveable, as their predeceas- 
ing parent had he survived the intestate would have taken on collation. 

III. [^Father to succeed to Extent of One- Half when no Issue.^ — ^Where 
any person dying intestate shall predecease his father without leaving issue, 
his father shall have right to one-half of his moveable estate, in preference 
to any brothers or sisters or their descendants who may have survived such 
intestate. 

IV. [Where Father has predeceased^ Mother to succeed to Extent of One- 
Third,'] — Where an intestate dying without leaving issue, whose father has 
predeceased him shall be survived by his mother, she shall have right to 
one-third of his moveable estate, in preference to his brothers and sisters 
or their descendants, or other next of kin of such intestate. 

V. [Succession hy Brothers and Sisters uterine.] — ^Where an intestate 
dying without leaving issue, whose father and mother have both predeceased 
him, shall not leave any brother or sister german or consanguinean, nor 
any descendant of a brother or sister german or consanguinean, but shall 
leave brothers and sisters uterine, or a brother or sister uterine, or any de- 
scendant of a brother or sister uterine, such brothers and sisters uterine and 
such descendants in place of their predeceasing parent shall have right to 
one-half of his moveable estate. 

VI. [On a Wife predeceasing her Husband, her Representatives to have no 
Claim on the Goods in Communion,'] — Where a wife shall predecease her 
husband, the next of kin, executors, or other representatives of such wife, 
whether testate or intestate, shall have no right to any share of the goods 
in communion, nor shall any legacy or bequest or testamentary disposition 
thereof by such wife affect or attach to the said goods or any portion 
thereof. 

VII. [Not to affect Rights of Spouses on Dissolution of Marriage in certain 
Cases,'] — Where a marriage shall be dissolved before the lapse of a year and 
day from its date, by the death of one of the spouses, the whole rights of 
the survivor and of the representatives of the predeceaser shall be the same 
as if the marriage had subsisted for the period aforesaid. 

VIII. [Part of Act of Parliament of Scotland, 1617, c. 14, repealed.'] — 
So much of an Act of the Parliament of Scotland passed in the year One 
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thousaud six hundred aud seveDteeu, and intituled Anent Executors, as 
allows executors-nominate to retain to their own use a third of the dead's 
part in accounting for the moveable estate of the deceased, is hereby re- 
pealed, and executors-nominate shall, as such, have no right to any part of 
the said estate. 

IX. [Interpretation of Terms.] — The words " Intestate Succession" shall 
mean and include succession in cases of partial as well as of total intestacy; 
" Intestate " shall mean and include every person deceased who has left 
undisposed of by will the whole or any portion of the moveable estate on 
which he might, if not subject to incapacity, have tested ; ** Moveable Es- 
tate '' shall mean and include the whole free moveable estate on which the 
deceased, if not subject to incapacity, might have tested, undisposed of by 
will, and any portion thereof so undisposed of. 



II. CONFIRMATION OF EXECUTORS ACT OF 1823. 

4 Geo. IV., cap. 98. 



An Act for the better granting of Confirmations in Scotland, — 

[19th July 1823.] 

Wherbas it is expedient that provision should be made for the better 
granting of confirmations, in certain cases, in Scotland; be it therefore 
enacted by the King's most excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of the ^ame : — 

I. [Bight to Confirmation to transmit to representatives,'] — That from and 
after the passing of this Act, in all cases of intestate succession, where 
any person or persons who, at the period of the death of the intestate, 
being next of kin, shall die before confirmation be expede, the right of 
such next of kin shall transmit to his or her representatives, so that con- 
firmation may and shall be granted to such representatives, in the same 
manner as confirmations might have been granted to such next of kin 
immediately upon the death of such intestate. 

II. [Court to regulate Caution to he foundJ] — And be it further enacted, 
that from and after the first day of January One thousand eight hundred 
and twenty-four, caution shall not be required to be found by executors- 
nominate ; and in all other cases the Court granting confirmation shall fix 
the amount of the sum for which caution shall be found by the person or 
persons to whom confirmation shall be granted, not exceeding the amount 
confirmed. 

III. [Partial Confirmations to cease] — And be it further enacted, that 
from and after the first day of January One thousand eight hundred and 
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twenty-four, every person requiring confirmation shall confirm the whole 
moveable estate of a deceased person known at the time, to which such 
person shall make oath : Provided always, that it shall and may be lawful 
to eik to such confirmation any part of such estate that may afterwards be 
discovered, provided the whole of such estate so discovered, shall be added, 
upon oath as aforesaid : Provided nevertheless, that nothing herein con- 
tained shall affect or alter the provision made with respect to special as- 
signations by an Act of the Scottish Parliament, made in the year One 
thousand six hundred and ninety, intituled Act anent the Confirmation of 
Testaments. 

IV. [In cases of Executor^ s Creditor, confirmation to he granted.^ — ^Provided 
further, and be it enacted, that in the case . of confirmation by executor's 
creditor, such confirmation may be limited to the amount of the debt and 
sum confirmed to which such creditor shall make oath : Provided always, 
that notice of every application for confirmation by any executor's credi- 
tor shall be inserted in the Edinburgh Gazette, at least once, immediately 
after such application shall be made ; in evidence whereof, a copy <5f the 
Gazette in which such notice shall have been inserted shall be produced 
in Court before any such confirmation shall be further proceeded in. 



III. CONFIEMATION OF EXECUTOKS ACT OF 1858, 

21 AND 22 Vict., cap. 56. 



An Act to amend the Law relating to the Confirmation of Eocecutors 
in Scotland, and to extend over all Parts of the United King- 
dom the Effect of such Confirmation, and of Grants of Probate 
and Administration, — [23d July 1858.] 

Whereas it is expedient to amend the law relating to the confirmation of 
executors in Scotland, and to extend over the United Kingdom the effect 
of such confirmation, and of grants of probate and administration : Be it 
enacted by the Queen^s most excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of the same, as follows : 

I. [^Practice of raising Edicts of Executry to cea^e.^ — From and after the 
twelfth day of November One thousand eight hundred and fifty-eight, the 
practice of raising edicts of executry before the Commissary Courts in 
Scotland, for the decerniture of executors to deceased persons, shall cease, 
and it shall not be competent to any person to obtain himself decerned 
executor in virtue of any such edict raised subsequently to the date afore- 
said. 

II. [Petition to Commissary to he substituted. Form of Petition as in 
Schedule (A).'] — From and after the date aforesaid every person desirous of 
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being decerned executor of a deceased person as disponee, next of kin, 
creditor, or in any other character whatsoever now competent, or of having 
some other person, possessed of such character, decerned executor to a de- 
ceased person, shall, instead of applying, as heretofore, for an edict of exe- 
cutry from the commissary, present a petition to the commissary for the 
appointment of an executor, which petition shall be in the form as nearly 
as may be of the schedule (A) hereunto annexed, and shall be subscribed 
by the petitioner or by his agent. 

III. [To whom Petition to he presented,'] — Such petition shall be pre- 
sented to the commissary of the county wherein the deceased died domiciled, 
and in the case of persons dying domiciled furth of Scotland, or without 
any fixed or known domicile, having personal or moveable property in Scot- 
land, to the commissary of Edinburgh, 

IV. \_Mode of intimating Petition,] — Every such petition, in place of 
being published at the kirk-door and market cross, as edicts of executry 
have been in use to be published, shall be intimated by the commissary-clerk 
affixing on the door of the Commissary Court House, or in some conspicuous 
place of the Court and of the office of the commissary clerk, in such manner 
as the commissary may direct, a full copy of the petition, and by the keeper 
of the Kecord of Edictal Citations at Edinburgh inserting in a book, to be 
kept by him for that purpose, the names and designations of the petitioner 
and of the deceased person, the place and date of his death, and the cha- 
racter in which the petitioner seeks to be decerned executor, which parti- 
culars the keeper of the Record of Edictal Citations shall cause to be printed 
and published weekly, along with the Abstracts of the Petitions for General 
and Special Services, in the form of schedule (B) hereunto annexed : Pro- 
vided always, that to enable the keeper of the Record of Edictal Citations to 
make such publication, the commissary clerk shall transmit to him the said 
particulars, and to enable the commissary clerk to grant the certificate after 
mentioned, the keeper of the Record of Edictal Citations shall transmit to 
the commissary clerk a copy, certified by the said keeper, of the printed 
and published particulars, all in such form and manner and on payment of 
such fees as the Court of Session by Act of Sederunt may direct. 

V. \Certijicate of Intimation of Petition, Additional Intimation of Peti- 
tion in certain causes.] — The commissary clerk, after receiving the certified 
copy of the printed and published particulars, shall forthwith certify on the 
petition that the same has been intimated and published, in terms of the 
provisions of this Act, in the form of schedule (C) hereunto annexed, and 
such certificate shall be sufficient evidence of the facts therein set forth : 
Provided always, that where a second petition for confirmation is presented 
in reference to the same personal estate, the commissary shall direct intima- 
tion of such petition to be made to the party who presented the first petition. 

VI. [Procedure on Petition, Decree Dative, Proviso as to Caution,] — 
On the expiration of nine days after the commissary clerk shall have certi- 
fied the intimation and publication of a petition for the appointment of an 
executor as aforesaid, the same may be called in Court, and an executor 
decerned, or other procedure may take place according to the forms now in 
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use in case of edicts of executry, and with the like force and effect ; and 
decree dative may be extracted on the expiration of three lawful days after 
it has been pronounced, but not sooner : Provided always, that nothing 
herein contained shall alter or affect the law as to executors finding cau- 
tion ; and that bonds of caution for executors may be partly printed and 
partly written. 

VII. \_Not to affect present Procedure.'] — Provided always, that nothing 
herein-before contained shall alter or affect the course of procedure now in 
use before the commissaries in confirmations of executors-nominate. 

VIII. [Where Inventories, &c.^ may he recorded. Confirmations may he 
granted,^ — Inventories of personal estates of deceased persons and relative 
testamentary writings may be given up and recorded in, and confirmations 
may be granted and issued by, any Commissary Court to which it is com- 
petent to apply in virtue of the provisions of this Act for the appointment 
of an executor-dative to the deceased. 

IX. [Inventory may include Personal Estate in any part of United 
Kingdom!] — From and after the date aforesaid it shall be competent to 
include in the inventory of the personal estate and effects of any person 
who shall have died domiciled in Scotland any personal estate or effects of 
the deceased situated in England or in Ireland, or both : Provided that 
the person applying for confirmation shall satisfy the commissary, and that 
the commissary shall by his interlocutor find that the deceased died domi- 
ciled in Scotland, which interlocutor shall be conclusive evidence of the 
fact of domicile : Provided also, that the value of such personal estate and 
effects situated in England or Ireland respectively shall be separately stated 
in such inventory, and such inventory shall be impressed with a stamp cor- 
responding to the entire value of the estate and effects included therein, 
wheresoever situated within the United Kingdom. 

X. [Form and Effect of Confirmations.^ — Confirmations shall be in the 
form, or as nearly as may be in the form, of schedules (D) and (E) here- 
unto annexed ; and such confirmations shall have the same force and effect 
with the like writs framed in terms of the Acts of Sederunt passed on the 
twentieth Decemher One thousand eight hundred and twenty-three and the 
twenty-fifth Fehruary One thousand eight hundred and twenty-four, or at 
present in use. 

XI. [Oaths, hefore whom to he taken.] — Oaths and affirmations on inven- 
tories of personal estates given up to be recorded in any Commissary 
Court may be taken either before the Commissary or his depute, or the 
commissary-clerk or his depute, or before any commissioner appointed by 
the Commissary or before any Magistrate or Justice of the Peace within 
the United Kingdom or the Colonies, or any British Consul. 

XII. [Confirmation produced in Prohate Court of England, and sealed, to 
have the Effect of Prohate or Administration.] — -From and after the date 
aforesaid when any confirmation of the executor of a person who shall in 
manner aforesaid be found to have died domiciled in Scotland, which 
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includes, besides the persoDal estate situated in Scotland^ also personal 
estate situated in England^ shall be produced in the Principal Court of 
Probate in England^ and a copy thereof deposited with the Kegistrar, 
together with a certified copy of the interlocutor of the commissary finding 
that such deceased person died domiciled in Scotland, such confirmation 
shall be sealed with the seal of the said Court, and returned to the person 
producing the same, and shall thereafter have the like force and effect in 
England as if a probate or letters of administration, as the case may be, 
had been granted by the said Court of Probate. 

XIII. [Confirmation produced in Probate Court of Dublin , and sealed, to 
have the Effect of Probate or Administration,^ — From and after the date 
aforesaid, where any confirmation of the executor of a person who shall so 
be found to have died domiciled in Scotland, which includes, besides the per- 
sonal estate situated in Scotland also personal estate situated in Ireland, shall 
be prod!ticed in the Court of Probate in Dublin, and a copy thereof deposited 
with the Kegistrar, together with a certified copy of the interlocutor of the 
Commissary finding that such deceased person died domiciled in Scotland, 
such confirmation shall be sealed with the seal of the said Court, and returned 
to the person producing the same, and shall thereafter have the like force 
and effect in Ireland as if a probate or letters of administration, as the case 
may be, had been granted by the said Court of Probate in Dublin, 

. XIV. [Probate or Letters of Administration produced in Commissary 
Court and certified, to have Effect of Confirmation.^ — From and after the 
date aforesaid, when any probate or letters of administration to be granted 
by the Court of Probate in England to the executor or administrator of a 
person who shall be therein, or by any note or memorandum written there- 
on signed by the proper officer, stated to have died domiciled in England, 
or by the Court of Probate in Ireland to the executor or administrator of a 
person who shall in like manner be stated to have died domiciled in Ireland, 
shall be produced in the Commissary Court of the county of Edinburgh, 
and a copy thereof deposited with the commissary-clerk of the said Court ; 
the commissary-clerk shall indorse or write on the back or feice of such 
grant a certificate in the form as near as may be of the schedule (F) here- 
unto annexed ; and such probate or letters of administration, being duly 
stamped, shall be of the like force and effect and have the same operation 
in Scotland as if a confirmation had been granted by the said Court. 

XV. [For securing the Stamp Duties, Probates, d;c.^ to be deemed granted 
for all the Property in the United Kingdom, Inventory to include all such 
Property."] — In any of the aforesaid cases where the deceased person shall 
be stated in or upon the probate or letters of administration to have been 
domiciled in England or in Ireland, as the case may be, such probate or 
letters of administration shall, for the purpose of securing the payment of 
the full and proper stamp duties, be deemed and considered to be granted 
for and in respect of the whole of the personal and moveable estate and 
effects of the deceased in the United Kingdom, within the meaning of the 
Act of Parliament passed in the fifty-fifth year of the reign of King George 
the Third, chapter one hundred and eighty-four, and of all other Acts of 
Parliament granting or relating to stamp duties on probates and letters of 
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administration in England and Ireland respectively ; and the affidavit 
required by law to be made on applying for probate or letters of adminis- 
tration in England or Ireland as to the value of the estate and efiTectsof the 
deceased ; and also where the commissary shall in manner aforesaid find 
that the deceased was domiciled in Scotland^ the inventory required by law 
to be exhibited and recorded in the proper Commissary Court in Scotland 
before obtaining confirmation, or intermitting with or entering upon the 
possession or management of the personal or moveable estate or effects of 
the deceased in Scotland, shall respectively extend to and include the 
whole of the personal and moveable estate of the deceased person in the 
United Kingdom, and the value thereof ; and the stamp duties for the time 
being chargeable on probates and letters of administration and on inven- 
tories respectively shall be chargeable upon any probate or letters of admin- 
istration to be granted, and any inventory to be exhibited and recorded as 
aforesaid respectively, for and in respect of the whole of the personal and 
moveable estate and effects of the deceased in the United Kingdom and 
the value thereof ; and the said affidavit shall also separately specify the 
value of the said estate and effects in Scotland, 

XVI. \^Provi8ion8 of former Acts to apply to the Probates, Letters of 
Administration, and Inventories mentioned in this Act"] — For the purpose 
aforesaid, and also for granting relief where too high a stamp duty shall 
have been paid on any such probate or letters of administration, or inven- 
tory, the provisions contained in sections forty, forty-one, forty-two, and 
forty-three, of the said Act passed in the fifty-fifth year of His Majesty 
King George the Third, relating to probates and letters of administration 
granted in England, and the like provisions in the Act passed in the fifty- 
sixth year of the said King, chapter fifty-six, relating to probates and 
letters of administration granted in Ireland, and the provisions contained 
in the Act passed in the forty-eighth year of the said King, chapter one 
hundred and forty-nine, relating to inventories in Scotland, and also all 
other provisions contained in the said Acts respectively, or in any other 
Act or Acts relating to probates and letters of administration and inven- 
tories respectively, shall apply to the probates and letters of administration 
to which effect is given by this Act, and to the whole of the personal and 
moveable estate of the deceased for or in respect of whifih the same shall, 
in pursuance of this Act, be deemed to be granted, wheresoever situate in 
the United Kingdom ; and also to the inventories in which the whole of the 
personal and moveable estate of the deceased, wheresoever situate in the 
United Kingdom, ought, in pursuance of this Act, to be included, in as 
full and ample a manner as if all such provisions were herein enacted in 
reference to such probates, letters of administration, and inventories respec- 
tively. 

XVII. [Affidavit as to Domicile to he made on applying for Frohate or Ad- 
ministration.y--Tio\ided that in any case where, on applying for probate 
or letters of administration, it shall be required to be stated as aforesaid 
that the deceased was domiciled in England or in Ireland, the affidavit so 
as aforesaid required by law shall specify the fact according to the de- 
ponent's belief, which shall be sufficient to authorise the same to be so 
stated in or upon the probate or letters of administration ; provided also, 
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that any such statement, and the interlocutor of the commissary finding 
that the deceased was domiciled in Scotland, shall be evidence, and have 
effect for the purposes of this Act only. 

XVIII. l^Acts of Sede)*unt to be passed for following out purposes of this 
ActJ] — ^It shall be competent to the Court of Session, and they are hereby 
authorised and required, from time to time, to pass such Acts of Sederunt 
as shall be necessary and proper for regulating in all respects the proceed- 
ings under this Act before the commissary of Edinburgh and other com- 
missaries in Scotland, and following out the purposes of this Act, and also 
the fees to be paid to agents before the said Courts, and to the commissary 
clerks and other ofl&cers of Court, and the expense of publication of petitions. 

XIX. [Former Acts of Sederunt repealed if inconsistent vnth this Act] — 
All former Acts, and Acts of Sederunt made in virtue thereof, so far as 
inconsistent with the present Act, are hereby repealed ; and this Act may 
be amended or repealed by any Act to be passed during the present Session 
of Parliament, and may be cited as the '* Confirmation and Probate Act, 
1858." 

XX. [Interpretation of terms,] — The word "Commissary" shall include 
Commissary Depute, and the term "Commissary Clerk " shall include Com- 
missary Clerk Depute. 



SCHEDULES to which the foregoing Act refers. 

Schedule (A). 

Form of a Petition for Appointment of an Executor to a 

deceased Person, 

Unto the Honourable the Commissary of [specify the county], the Petition 
of A,B, [here name and design the petitioner] ; 

Humbly sheweth. 

That the late CD, [here name and design the deceased person to whom an 
executor is sougJ^t to be appointed] died at [specify place] on or about the 
[specify date], and had at the time of his death his ordinary or principal 
domicile in the county of [specify county, or "furth of Scotland,** or "with- 
out any fixed domicile," or "without any known domicile," as the case may 
be] 

That the petitioner is the only son and next of kin [or state what other 
relationship, character, or title the petitioner has, giving him right to apply for 
the appointment of execuUyr^ 

May it therefore please your Lordship to decern the petitioner exe- 
cutor dative qua next of kin to the said CD, [or state the other 
character in which the petitioner claims to be appointed executor]. 

According to Justice, <tc. 

[Signed by the Petitioner or his Agents.] 
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Schedule (B). 

Boll of Petitions for the Appointment of Executors in Commissary 

Courts in Scotland, 



Countj. 


Name and Designa- 
tion of Petitioner. 


Title of 
Petitioner. 


Name and Designa- 
tion of Defunct. 


Place and Date 
of Death. 


Edinburgh. 


A,B,, Writer in 
Edinburgh. 


Next of 
Kin. 


CD., Merchant 
in Edinburgh. 


No. George 
Street, Edin- 
burgh, 1st 
January 1857. 



Schedule (C). 

Form of Certificate by Commissary Clerk of Publication of a 
Petition for the Appointment of an Executor, 

I, A,B., commissary clerk [or " commissary clerk depute," as the case 
may he'] of the County of [specify county\ hereby certify that this petition 
was intimated by affixing a copy thereof on the door of the Court-house [if 
some other place has been directed by the commissary^ specify it^y on the [sdc- 
cify date], and by being published by the keeper of the Eecord of EdiSal 
Citations at Edinburgh, in the printed roll of petitions for the appointment 
of executors in the Commissary Courts of Scotland, printed and published 
on [specify date], 

A.B. 



Schedule (D). 

Form of a Testament Dative or Confii^rnxxtion of the Executor of a 
Person who has died without naming one, 

I, A,B., Commissary of the county of [specify county], considering that 
by my decree, dated [specify date], I decerned CD, executor dative qua 
next of kin [or other character, as the case may he] of the late E,F., who died 
at [specify place], on [specify date], and seeing that the said CD, has since 
given up on oath an inventory of the personal estate and effects of the said 
E,F, at the time of his death situated in Scotland [or situated in Scotland 
and England, or in Scotland and Ireland, or in Scotland, England, and Ire- 
land, as the case may he], amounting in value to pounds, 
which inventory has been recorded in my Court Books, of date [specify date], 
and that he has likewise found caution for his acts and intromissions as 
executor : Therefore I, in Her Majesty's name and authority, make, con- 
stitute, ordain, and confirm the said CD. executor dative qua [specify cha- 
racter] to the defunct, with full power to him to uplift, receive, administer, 



APPENDIX. 71 

and dispose of the said personal estate and effects, and grant discbarges 
thereof, if needful to pursue therefor, and generally every other thing con- 
cerning the same to do that to the office of executor dative qua [specify 
character] is known to belong ; providing always, that he shall render just 
count and reckoning for his intromissions therewith when and where the 
same shall be legally required. 

Given under the Seal of Office of the Commissariot [specify county'], 
and signed by the Clerk of Court at [specify place], the [specify 
date]. 

To be signed by the Commissary Clerk or his Depute, and 
sealed with the Seal of Office, 



Schedule (E). 

Form of a Testament Testamentar or Confirmation of an 

Executor Nominate. 

I, A.B., Commissary of the county of [specify county], considering that 
the late CD. died at [specify place], upon [specify date], and that by his 
last will [or other writing containing the nomination of executor], dated 
[specify date], and recorded in my Court Books upon [specify date^ the said 
CD. nominated and appointed E.F. to be his executor, and that the said 
E.F. has given up on oath an inventory of the personal estate and effects 
of the said CD. at the time of his death situated in Scotland [or situated 
in Scotland and England, or situated in Scotland and Ireland, or situated 
in Scotland, England, and Ireland, as the case may be], amounting in value 
to pounds, which inventory has likewise been recorded in 

my Court Books of date [specify date] : therefore I, in Her Majesty's name 
and authority, ratify, approve, and confirm the nomination of executor con- 
tained in the foresaid last will [or other writing containing the nomination of 
executor] ; and I give and commit to the said E.F. full power to uplift, 
receive, administer, and dispose of the said personal estate and effects, 
grant discharges thereof, if needful to pursue therefor, and generally every 
other thing concerning the same to do that to the office of an executor 
nominate is known to belong ; providing always, that he shall render just 
count and reckoning for his intromissions therewith when and where the 
same shall be legally required. 

Given under the Seal of Office of the Commissariot of [specify county], 
and signed by the Clerk of Court at [specify place], the [specify date]. 

To be signed by the Commissary Clerk or his Depute, and 
sealed with the seal of Office. 



Schedule (F). 

I, A.B., Commissary Clerk [or Commissary Clerk Depute] of the County 
of Edinburgh, hereby certify that this grant of probate has [or these letters 
of administration have] been produced in the Commissary Court of the said 
County, and that a copy thereof has been deposited with me. 
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IV. AMENDMENT TO CONFIRMATION AND PROBATE ACT, 

1858. 

22 Vict., cap. 30. 



An Act to amend the " Confirmation and Probate Act, 1858." 

[19^A April 1859.] 

Be it enacted by the Queen^s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, as 
follows : — 

I. [^Persons, d;c., making Payments upon Confirmations and Probates 
under Act 1858 to be indemnified^] — All persons and corporations who, in 
reliance upon any instrument purporting to be a confirmation granted 
under the ** Confirmation and Probate Act 1858,'* and all persons and cor- 
porations who, in reliance upon any such instrument which may be sealed 
under the authority of the said Act with the seal of the Principal Court of 
Probate in England or of the Court of Probate in Dublin, and all persons 
or corporations who, in reliance upon any instrument purporting to be a 
probate or letters of administration granted by the Court of Probate in 
England or Court of Probate in Dublin, and having indorsed or written 
thereon a certificate by the commissary-clerk of Edinburgh, in the form in 
the said Confirmation and Probate Act prescribed, shall have made or per- 
mitted to be made, or shall make or permit to be made, any payment or 
transfer bona fide upon any such confirmation, probate, or letters of adminis- 
tration, shall be indemnified and protected in so doing, notwithstanding any 
defect or circumstance whatsoever affecting the validity of such confir- 
mation, probate, or letters of administration. 

II. [Short Title.'] — This Act may be cited as the " Confirmation and 
Probate Amendment Act 1859." 
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v.— ABSTRACT OF THE RATES OP INVENTORY DUTY. 



• 


DUTIES. 


£STAT£S 






4 


Testate. 


Intestate. 


Of Persons dying on or before 26th July 1864 : — 






Above £20 and under £60 .... 


10«. 


10». 


Of the value of £60 a,nd under £100 


10». 


£1 


Persons dying as above, and persons dying after 26th July 1864 : — 






Above £100 and under £200 .... 


£2 


8 


Of the value of £200 and under £800 




6 


8 


800 ... 460 




8 


11 


460 


600 




11 


16 


600 


800 




16 


22 


800 


1,000 




22 


80 


1,000 


1,600 




80 


45 


1,600 


2,000 




40 


60 


2,000 


8,000 




60 


75 


8,000 


4,000 




60 


90 


4,000 


6,000 


V 


80 


120 


5,000 


6,000 




100 


160 


6,000 


7,000 




120 


180 


7,000 


8,000 




140 


210 


8,000 


9,000 




160 


240 


9,000 


10,000 




180 


270 


10,000 


12,000 


• • ■ . 


200 


800 


12,000 


14,000 




220 


880 


14,000 


16,000 




260 


876 


16,000 


18,000 




280 


420 


18,000 


20,000 




810 


466 


20,000 


26,000 




860 


626 


26,000 


80,000 




400 


600 


80,000 


86,000 




460 


675 


86,000 


40,000 




626 


786 


40,000 


46,000 


« 


600 


900 


46,000 


50,000 




675 


1,010 


50,000 


60,000 




760 


1,125 


60,000 


70,000 




900 


1,860 


70,000 


80,000 




1,060 


1,675 


80,000 


90,000 




1,200 


1,800 


90,000 


... 100,000 




1,860 


2.025 


100,000 


... 120,000 




1,600 


2,260 


120,000 


... 140,000 




1,800 


2,700 


140,000 


... 160,000 




2,100 


8,160 


160,000 


... 180,000 




2,400 


8,600 


180,000 


.. 200,000 




2,700 


4,060 


200,000 


.. 260,000 




8,000 


4,600 


260,000 


.. 800,000 


• 


8,760 


5,626 


800,000 


.. 860,000 




4,600 


6,760 


860,000 


.. 400,000 




6,260 


7,875 


400.000 


.. 600,000 




6,000 


9,000 


600,000 


.. 600,000 




7,600 


11,260 


600,000 


.. 700,000 




9,000 


18,600 


700,000 


.. 800,000 




10,600 


16,760 


800,000 


.. 900,000 




12,000 


18,000 


900,000 ... 1,000,000 




18,600 


20,260 


Above £1,000,000:— for every £100,000 and fractional part of 






£100,000—22 and 28 Vict., c. 86, § 1, 


1,600 


2,260 
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VI. FORM TO AID IN INVENTORY AND RELATIVE OATHS. 

Form to aid in the Preparation of Inventory — Party dying domiciled 
in Scoiland^^for Exhibition in the Proper Commissary Court, 
48 Geo. HI., c. 149, sec. 38; 21 twid 22 Vict.,c. 56; 23 Vtct., 
c. 15 ; and 23 and 24 Vict., c. 80. 



Mkm.— 7i % 



desirable that Inverdories thall le vfritteaon paper 

the tize of fodaeap. 



iNvaBTORT of the PerBonal Estate, wherewever tituated (and of the money 
secnied od Heritable Property in Scotland, and of money secured by 
Scotch Bonds, &c., excluiUng Executore), of (name and description oj 
deceased), who died at on the day of 

18 . 



SCOTLAND. 
I. — PEBSONiL Property. 

1. Cash in the house (if deposited in Sank or invested, 

the proceeds to date of oath to Inventory to he ffiiien), 

2. Household furniture, silver plate, and other effects 

iu the deceased's house, conform to appraisement 
(if sold or lent on kire,price with addition of interest 
or hire to be given as above), 

3. Stock in trade and other effects belonging to deceased, 

conform to appraisemeDt [if sold off, price lobegiven 
ti>ith the addition of interest on it as above), 

4. Balance due to the deceased on an account current 

with the Bank, ..... 
Interest thereon to date of death. 

Do, to date of oath to Inventory, . 

5. Debts due to the deceased upon the following docu- 

ments — 
Bond (describe each Bond, and state interest as mioue). 
Bill (describe each Bill, and state interest as above), 
0. Book debts due to the deceased by the following par- 
ties (name and addr,css of the debtors, and am/rwnt 
due by each to be given, but only the true value of the 
debt to be extended out so as to affect the duty. Tlte 
debts which have been recovered should be stated at 
the amouni recovered, and the vntereat of the money 
after it has been received to the date of the oath to the 
Inventory should be given), 

S.B. — In oil cases it is to be understood if the 

money realised is paid away in discbarge of 

debta, no interest is to be given after it is so 

paid away. 

7. Bents of heritage due by the following tenants fall- 



ing onder execntry (describe Ihem by the crop in tht 
cote of land, and lAe petiod in Me cnxe of Itouses) 
If.B. — Landed Property. — If the deceased sur- 
vive Whitsunday, one moiety of the rents of 
the crop of that year ie pergonal estate. If 
he survive Uartiomas, the whole rente of thnt 
crop fall into the Esecutry. Where the de- 
ceased is a liferenter or heir of entail, aud 
the rents are payable under iustruments dated 
subsequent to 16th June 1834, a proportion 
corresponding to the period frum the preced- 
ing term to the date of death is also personal ; 
4 Gul. IV., c. 22. Soute Property.— T)ie, 
term'a rente current at the death are personal. 
The Apportionment Act would appear not to 
apply to the rents of property held by the de- 
ceased in fee simple. See Baillie v. Lockhart, 
House of Lords, 23d April 1855. 

8, Arrears of interest of money secured on heritage by 

the following parties .... 
N.B. — The terms of the Bonds, Ac, will regu- 
late whether the interest is executty to the 
date of death, or to the term preceding the 
death. 

9. Shares at jClOO in the Edinburgh and Glasgow Rail- 

way. 
At the price of £ at date of oath to Inventoiy , 
{State Dimilcnda accmett to i.liile of oath to Inventory.) 
10. Shares at £100 of the Bank of Scotland. 

At the price of £ at date of oath to Inventory . 
(Dividends as above.) 

ENGLAND. 

1. Exchequer Bills, £ 

Do. at date of oath to the Inventory 

2. East India Stock, £ 

(Price as above). 

3. Three per cent. Gonaols, £ 

(Price as aboTie.') 

(Dividmds accrued dovm to ike dale nfthe oath to llir 

Inventory to be given.) 

lEELAND. 

1. Shares of the Bant of Ireland nt £ 

2. Shares at £50 in Midland Great Western Bailway, 

Ireland, at the price of £ 
[Price and dividends as above to he given,') 
Note. — Documentsof the debtsof Foreign Governments 



and. Foreign Companies which pass from hand to hand are 
property where the Documents may be. Dehentures or 
Bonds by Foreign Compaciiee and Governments, and the 
title to Stocks of Foreign Companies and Govemmenta in 
the pOBSesision of a party dying in Scotland — if they can 
be sold in the market, and the right of the purchaser 
completed to them in this country, are properly situated 
in this country and liable to Inventory Duty. See 
Attorney-General v. Bouweng, 4 Meeson and Weleby, 171. 
Amount of Personal Estate in Scotland, England, 
and Ireland . . . . £ 

II. Money Secured on Heeitaqe in Scotland. 

1. Bond and dieposition in security dated 

granted by in favour of the deceased 

over lands in the county of (if deceased 

acquired right hy assignation, etc., describe title) 

2. Interest thereon to date of oath to Inventory 

3. Bond dated granted by in 

favour of the deceased, excluding executors (tf de- 
ceased's right is by assignation, etc., describe title} 
i. Interest us above ..... 

Total Amount of Personal Estate in the United King- 
dom, and Money secured on Heritage in Scotland, 
&c. . . . . £ 



ABROAD. 

Describe the property and where locality situated. 

At , the day of , One thousand 

eight hundred and In presence of Esq., 

Commissary of the Commissariot of {or Commissary-Depute, or 

the Commissary- Clerk or his Depute, or Commissioner appoi^ed by the Com- 
missary, trr any Magistrate or Justice of (Ae Peace within the Ujuted Kingdom 
or the Colonies, or any British Consul). Appeared (name and description) 
executor of the deceased (name and description) who being solemnly sworn 
and examined, depones, That the said died at 

upon the day of , and the deponent has entered upon 

the possession and management of the deceased's estate as executor, nomi- 
nated by him, along with (design tliem), and also along with (design him), 
now deceased (or mho declines to accept), in a General Disposition and Deed 
of Settlement, executed by him upon the day of , regis- 

tered in the Books of Council and Session on the day of , 

an extract whereof is now exhibited and signed by the deponent and the 
said , of this date, as relative hereto [or, and the deponent has 

entered (or it about to enter) upon the possession and managemerU of hit per- 
sonal or moveable estate, as executor qua nearest in hin (or qua relict or qua 
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creditor^ rfc.)]: That the deponent does not know of any Testamentary 
Settlement or Writing relative to the disposal of the deceased's personal 
estate or effects, or any part thereof, other than the said [or 

thfU the deponent knows of no testamentary settlement or other writing left by 
the deceased relative to the disposal of his personal estate or effects, or any part 
thereof '\ : That the foregoing Inventory, signed by the deponent and the 
said as relative hereto, is a full and complete Inventory of the 

personal estate and effects of the said deceased wheresoever 

situated and i)elonging or due to him beneficially at the time of his death 
[and of all the money secured on heritage in Scotland, and money secured on 
Lettish Bonds excluding executors, and money secured on Scottish Bonds or 
other Instruments, the rights to which have been taken excluding executors, 
belonging to the deceased^ liable to the duty imposed by the Acts 23 Vict c. 15, 
and 23 and 24: Vict c. 80], in so far as the same has come to the deponent's 
knowledge [or, that the deponent does not know of any money or property 
belonging to the deceased liable to the duty imvosed by the Acts 23 Vict c. 15, 
end 23 and 24 Vict c. 80, or that the money or property belonging to the de- 
ceased liable to the duty imposed by the Acts 23 Vict, c, 15, and 23 and 
24 Vict c. 80, is not accounted for in this inventory']: That the value at 
this date of the said personal estate and effects situated in the United 
Kingdom [and of the said money], including the proceeds accrued thereon 
down to this date, is Pounds sterling, and under 

Pounds sterling. (If money secured on heritage shall be given up, and 
confirmation of the personal estate shall be required, then add, And the 
value of the said personal estate and effects at this date, situated in the United 
Kingdom, and proceeds accrued thereon down to this date, is Pounds 

sterling, and under Pounds sterling,) (If confirmation be required. 

That confirmation of the said versonal estate is required in favour of the de- 
ponent and the said .) All which is truth, as the deponent 
shall answer to Ood. 

Opinion. 

• ■ ■ • 

We are of opinion that it is sufficient in the Inventory given up of the 
Estate of a person deceased for confirmation, to set forth the value of the 
Estate as at the date when the Inventory is given up, and that it is not 
also necessary to set forth the value as at the date of death. We further 
think that the statutory form of confirmation contained in Schedule E of 
the Act 21 and 22 Vict., c. 56, must be modified, in order to be in accord- 
lance with the still more recent Statute 23 and 24 Vict.,c. 80, by leaving 
put the words ** at the time of his death.'' The opinion of 

(Signed) J. Moncreifp. 

E. F. Maitland. 
Patrick Eraser. 
Edinburgh, 22d January 1861. 



VII. FORM TO AID IN ADDITIONAL INVENTORY 
AND RELATIVE OATH. 
AsDiTioHAL Inventory of the Personal Estate, wheresoever situated (and 
of money secured on Heritable Property in Scotland, and of money 
eecared by Scotch Bonds, &c., excluding Executors), of {Name and 
Deti^iatvm of the Deceased) who died at upon the 

day of 18 



Amount of the estate gii'en up for duty in the inventory 

recorded iu the Commiseary Court Books of 

on the day of 18 

SCOTLAND. 

T. Effkctb UNOKnvatDED. 



. Value of the stock of wood given 
in the inventory — Ilejn, No, 
Produced when sold 

Difference 

Interest and proceeds on ditto to date of oath to this 
additional inventory .... 



2. Debt due on open account by £ s. d. 

valued in the original inventory— 
Item No. at 

But the debt has been recovered i: 
full .... 

Difference 

Interest and proceeds on ditto to date of oath to this 
additional inventory .... 
II. Ettkctb OMiTTEn. 
1. Debts amounting to £, ranked on the trust 

estate of , upon which a 

final dividend has been declared of 12s. per pound 
Interest and proceeds to date of oath to this additional 
inventory ..... 

Note. — The deceaHed's l)ooks did not show the 
existence of this debt, and the claim was not 
discovered until after the inventory waa 
recorded. 



Note. — Inventory duty on the total personal 
estate iu England, Scotland, and Ireland, 
and money secured on heritage in Scotland, 
is £ 

The duty paid on the former inventory 

The duty on the additional inventory 



Mem. — It is desirable that additional inventoriee, as well as other 
inventories, should be written on paper the size of Foolacap. 
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Form of Affidavit to an Additional Inventory. 

At the day of 

One thousand eight hundred and 

In presence of Esq., commissaiy of the 

commissariot of 

(or commissary-depute, or the commissary-clerk or his depute, or 
commissioner appointed by the commissary, or any magistrate or 
justice of the peace within the United Kingdom or the Colonies, 
or any British consul). 
Appeared {name and designation) one of the executors nominated by the 
said deceased (or executor-dative gua of the deceased), 

who being solemnly sworn and examined, 
depones, that the foregoing is an additional inventory of the personal 
estate of the said deceased as ascertained and discovered since the 
day of when the original inventory of the deceased's 

estate was recorded in the books of the Commissary Court of the commis- 
sariot of That the deponent has not 
discovered any other estate or effects belonging to the deceased. That the 
said inventory, which is signed as relative hereto, is a full and true inven- 
tory of all the personal or moveable estate or effects of the said deceased, 
wheresoever situated, already recovered, or known to be existing, belonging 
or due to him beneficially at the time of his death [and of all the money 
secured on heritage in Scotland, and money secured on Scottish bonds exclud- 
ing executors, and money secured on Scottish bonds or other instruments, the 
rights to which have been taken excluding executors belonging to the deceased, 
liable to the duty imposed by the Acts 23 Vict, c. 15, and 23 and 24 Vict, 
c. 80], in so far as the same has come to the deponent's knowledge [or, that 
the deponent does not know of any money or property belonging to the deceased 
liable to the duty imposed by the Acts 23 Vict, c. 15, and 23 and 24 Victy 
c. 80 — or, that the money or property belonging to the deceased liable to the 
duty imposed by the Acts 23 Vict, c. 15, and 23 and 24 Vict,, c. 80, is not 
accounted for in this inventory']. That the value at this date of the said 
personal estate and effects situated in the United Kingdom [and of the said 
money] including the proceeds accrued on the additional property given up 
in this inventory down to this date is pounds sterling, and 
under pounds sterling. (If confirmation shall be 
required. That confirmation of the said personal estate given up in this addi- 
tional inventory, which amounts, with the proceeds accrued thereon, dotrni to 
this date, to pounds sterling, and under 

pounds sterling, is required in favour of .) All which 

is truth, as the deponent shall answer to God. 



VIII. LEGACY DUTY. 

Legacies, Annuities, Besidues, &o. 

To children or their descendants, or lineal ancestors. . .Duty p. ct., £10 

Brother or sister, or descendants 3 

Uncle or aunt, or their descendants 5 

Granduncle or aunt, or descendants 6 

All other relations or strangers 10 
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The huBband or wife of the deceased is not chargeable with duty. If 
the legatee's husband or wife is of nearer consanguinity than the legatee, 
duty is payable according to such nearer relationship. — 16 smd 17 Vict., 
c. 51, § 11. 

This duty is payable for every legacy out of the personal or moveable 
estate, or out of or charged upon the real or heritable estate of the deceased, 
or out of any estate which he has power to dispone of, or out of any monies 
to arise by the sale, mortage, or other disposition of the deceased's real or 
heritable estate, or any part thereof : Also for the clear residue (after 
deducting debts, funeral expenses, legacies, and other charges first payable 
thereout) of the personal or moveable estate, whether the title to such 
residue shall accrue by virtue of any testamentary disposition, or upon & 
'partial or total intestacy : And also for the clear residue of the monies to 
arise from the sale, mortgage, or other disposition of any real or heritable 
estate, directed to be sold, mortgaged, or otherwise disposed of by any will 
or testamentary instrument. 

Annuities commencing to be payable on the death of persons dying 
after 19 th May 1853 are valued for legacy duty according to tables 
annexed to the Succession Duty A6t, 16 and 17 Vict., c. 51 ; and annuities 
commencing to be payable previous to that date, by the tables annexed to 
the Legacy Duty Act, 36 Geo. III., c. 52. 

Duty is not exigible on legacies or residues under £20 ; but if a legatee 
take two or more legacies under any testament, which shall together be of 
the amount of £20, each shall be charged with duty, though each or either 
may be separately under that amount. 

N,B. — Printed forms and regulations for payment of the legacy duty 
will be obtained gratis on application at the Legacy Duty Office, 
Inland Ee venue, Edinburgh; and at the offices of the distributors 
of stamps in the country. 



IX. SUCCESSION DUTY, 16 and 17 Vict., c. 51. 

The duty commenced on the death of persons dying after the 19th May 
1853, and seems to be imposed on all property, both heritable and move- 
able, passing by death, not liable to the duty on legacies and successions to 
personal estate upon intestacy — the duty imposed by the Legacy Duty 
Acts. 

The duty on heritable property is charged on the annual value, after 
allowance of the necessary outgoings (§ 22), as an annuity for the life of 
the successor (§ 21), which is to be valued by tables annexed to the Act. 

Personal property is liable to duty according to the value of the succes- 
sion, and money charged on heritage — ^heritable securities — is chargeable 
as personalty (§1). 

Bates of Succession Duty. 

Lineal issue or lineal ancestor of the predecessor, £1 per cent. 

Brothers and sisters of the predecessor, and their descendants, £3 per 
cent. 

Brothers and sisters of the father or mother of the predecessor, and 
their descendants, £5 per cent. 



APPENDIX. 81 

Brothers and sisters of a grandfather or grandmother of the predecessor, 
and their descendants, £6 per cent. 

Any other person, £10 per cent. 

The husband or wife of the predecessor is not chargeable with duty 
(§ 18), and if the successor's husband or wife shall be of nearer consan- 
guinity than the successor, duty is payable according to such nearer rela- 
tionship (§ 11). 

The following are also exemptions from the succession duty : — 

1. Successions from the same predecessor, passing on any death, not 
amounting in principal value to £100 (§ 18). 2. Any succession 
of less value than £20 in the whole (ib,). 3. Legacies and per- 
sonal property charged with legacy duty, in respect of the same 
acquisition {ih,). 

Note, — Forms of the accounts may be obtained at the Legacy 
Duty Office, Edinburgh, and at the offices of the dis- 
tributors of stamps in the country. 



LAW BOOKS 

rUBUSHED BY 

BELL & BRADFUTE, 

12 BANK STEEET, EDINBUEGH. 



In Two Large Volumes^ royal 8vo, price £3, 3«. 

THE LAW OF SCOTLAND IN EELATION TO WILLS 
AND SUCCESSION. 

Including the Subjects of INTESTATE SUCCESSION, and the Con- 
struction of Wills, Entails, and Trust Settlements. 

By John McLaren, Esq., Advocate. 

'* No book of this rank has been published since the death of Professor Qeorge Joseph Bell, except 
the works of Mr Fraser, Mr Dickson, and Professor Montgomerie Bell. It is high praise to Mr 
M*Laren that his Treatise is not inferior in exoeUence to any one of them." — Journal of Juritpru- 
dence, 

" Mr McLaren must trust to any character that we may have gained for honesty and independ- 
ence in the expression of our views for the authority of the verdict which we very willingly pro- 
nounce in his favour. If we add that these volumes have everywhere the stamp of scholarship, and 
the sign not only of professional but of general culture, we but make an acknowledgment that has 
been most justly earned. Mr M'Laren makes no claim to philosophical authorship, in the strict 
sense of the word, but as a scientific expositor of his subject he takes the very highest rank." — 
SooUuh Lau) Reporter. 

" A work remarkable for its perspicuity of language, its comprehensiveness of range, its terseness 
of narration, its conclusiveness of reasoning, its philosophic generalisations of rule, its exact defini- 
tions of principle, its methodic and convenient arrangement.'' — Daily Review, 

** He has thrown light into many dark comers of our law, and has furnished a guide in the 
management of the estates of deceased persons, which no prudent lawyer will want" — Seotaman. 



In One Large Volume^ Svo, price £1, 10«. 

TEEATISE ON THE PAEOCHIAL ECCLESIASTICAL 
LAW OF SCOTLAND, 
Including among other subjects those relating to Parishes, Patronage, 
Presentation, and the Settlement of Ministers, Churches, Manses, Glebes, 
Minister's Stipend and Augmentation of Stipend, Schools, and School- 
masters, Churchyards and Graves, &o. Second Edition. 

By John M. Dxtncan, Esq., Advocate. 
Author of '^ Digest of Entail Cases," and '^ Manual of Summary Entail 

Procedure." 

'' Especial care has, we observe, been shown to meet the wants of those who, as ministers or 
heritors, may desire to know how the law stands as to their parochial rights and obligations. This 
is undoubtedly a feature of the work which will justly recommend it to others besides p'ractising 
lawyers." — Okugoto Herdld, 

** Will take rank, not as a mere aid to the profession, but as a necessity of its dafly practical 
life. No one will be safe to venture in the mazes into which be has plunged without taking him as 
guide, philosopher, and friend.' "^SeoUuih Law Reporter, 
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In One Volume^ Crown %vo, 'price 18«. 

ANDBOOK OP PEACTICE IN CIVIL CAUSES IN THE 

SHERIFF-COURTS, 

With an Appendix of Statutes and Acts of Sederunt. 

By John Dove Wilson, Esq., Advocate, 

Sheriff-Substitute of Kincardineshire. 

" There was certainly room for a Manual of Procedure, in which forms of process and rules of 
practice should be entirely separated from the Substantive Law ; and Mr Dove Wilson has now 
furnished his legal brethren with this desideratum. 

" We can recommend the book as one which displays in its plan and general execution, sound 
judgment, and an accurate knowledge of the subject, and which has been elaborated in every detail 
with the most conscientious diligence." — Scotsman, 

** Will be found serviceable in the daily exigencies of practice, as a handy guide to the particular 
steps to be taken, or the principle of the rule to be followed at any stage in a cause. It is, in fact, 
a useful wide-mecum for the practitioner, a kind of book which probably only a Clerk of Court, or 
one who, like the Author, is a Sherifif-Substitute of great experience, could write, but which very 
few men indeed would care to take the trouble to write, the field is so dry, thorny, and altogether 
so uninteresting. But the profession are under the greater obligations on that account to Sheriff 
Wilson, whose work may be safely commended as a thoroughly reliable and most useful ofiSce com- 
panion." — Dundee Advertiser, 

** There is certainly room for a good book on Sheriff-Court Practice, and the changes introduced 
by the recent legislation of 1868 afford a special reason for a Manual which shall incorporate these 

in a systematical way with the older rules. We therefore hail this volume So far 

as the plan of the work and the form of the book go, there seems nothing to desire." — DcUly Review . 



In One Volume, Svo, price 20«. 

PRINCIPLES OF THE LAW OF SCOTLAND. 
By JOHN EESKINE of Carnock, 

Fourteenth Edition, with Extracts from the Lectures of George Moir, 
Esq., lately Professor of Scots Law in the University of Edinburgh ; and 
Notes by William Guthrie, Esq., Advocate. 

" The value of what is added in this edition is very great. The Lectures delivered by Professor 
Moir during his too brief tenure of the Scots Law Chair have been placed at the disposal of the 
Editor, and extracts from them are printed as notes to the corresponding passages in Erskine. . . . 
We have been struck with the amount of law this volume holds, and it is entirely up to date both in 
decisions and statutes. It is certainly the best edition of Erskine's Principles." — Courant. 



In One Large Volume, royal Svo, price £1, 14s. 

BELL'S DICTIONAEY AND DIGEST OF THE LAW OF 
SCOTLAND. 
With Explanations of the most ordinary English Law Terms. New Edi- 
tion, with numerous Additions. 

By the late George Boss, Esq., Advocate, 

Professor of Scots Law in the University of Edinburgh. 

" Mr Ross has supplied the void in our current legal libraries by producing a new Edition of the 
Law Dictionary, very much enlarged, and bringing down the state of the law to the present time. — 
As a book of reference we know none calculated to be more useful.'' — Courant, 



I'iJicar's Lisc2t of AppcrJ Ccr.S3. 

l>i,i;'st iv.'A Aii:i!vik';H [»'!i>x iif the Drojsinn.i in the Ilonac of 
Lrink on A-'pi-ul '['nun i^i-.<tl!iii<i, liiiin llio UiiliMi till ScHi^ioii lSf)4, 
liv .IiiiiN Iti'Vi) KiNN'KAi: Kfi[., Ailvouatu, and uf Lincolu'd Iiin, 
l!iiri-ist(T-iil-I.!lw. Kvii, \,Tin: IT..;. 

■4.* 'I'll'-'' wiirk, lii-i^iiii'S brill ■.'in;; inlo nnfi view tlie wlirilft Law of 
&''.lhiii.l lis S'>!tl>-i| liy tiJO lliiLis.^ of Lnvd^. c(.iil;iiiiK ivri:rciiecs to 
niMiiy il>>L-i>!"il iKiints. in iiiEirly I'vi'iy il<'|i:irriij>-iit, wlilt-li nro not 
milii'wl at ull in l!iu niv-itnivts ui' tliu eiu'i .: f.'ivfii in otlicr Ilixi'sts. 

■1V>'i1i<nMlii-<l!Vi-tnii''.yi1ii!i>f unnt'CBn-aliia IH^-utU an Uio nuut scL-iirutD ibat lUT* 
tliy;',:\K<l.'-J>-nnutl.ifJnrUynvbn<*. 



Eliuw^ tUor rutl Biid i<uliiilni tuIiiuj 



I utLly ubvm 0Eu.'-t¥rulLUi yut tha piiw of 



Kincear on Backraptcy. Second Edition. 

A I'r.wtical Trciitipo on tin: Imw nf llmiltniptcy, ondor the cxistin)* 
Sirttiiti's in SfoiJiiiHl ; bv Jimx liovii liis.sr.vi:, Eff].. Advocalc. 
ami (if Liiicdlii'it Inn, 'lta!Tii:t<'r-ai-l.uw. Sceoml I'Mition, wiili 
8n]<p1i-ini;nt cimtiiinin'; Oiisi's deeiik-d 1Sf;2-6», iiiid Uutliue of tbo 
£ii;;lish llniiki-uj'Uy Ad:! IWVJ. Hvo. I'ricu Urn. 

"We ran mnltiUj rmimiUFUil it Kv pnietli^'.l uw."— (Tfonnw lltTold. 

-TJLls i<-a>'llr3l Iiuilldd Li Tuy cuiiijjijtv, auil sli-i»j to wuul luitliliiiC iiHinliiil to B bnuk of re- 



l/UiolKstotlliotri 



rtiint brunch ol Iho 1 



Monzies' Lectures on Coaveyaacing. Third Edition. 

ConvoviiiitinK acwmliiiK t" tin? I-aw of Sf'i!l:n:d, Wiw^ the Lec- 
turer ol' lliL' Itiii- Ar.uN Mknkiks, a. M., PruH ."nr Df Cunvoyan- 
cins in the I'nivcrsllv nf EilJnlinr;;)!. TliirJ I'Mirlim, cuntdiiiug 
Kolps on till! TiEli-d to'l^ind (Su.tlaiiilJ Acts, IBO^i and IBOIt, other 
eniielmtiit!', niii! rrwnt lii'oi.^iond. Kuyui 8vo. Priec £1, 15a. 
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4 Bell's Law Dictionary. 

" HcU's I>inion!iry and PJL'Pst of the Law of Scotland, with Rxplans- 

>o lions of tlie mnst ordinary Kiiirli^h I.aw Ttmis. New Edition , with 

'^ nuniirruiis addilions, liy the Inic (i>:'>i:(iK Kiiri:, K.^q., Advocate, 

rt Professur of Swts Law in tho Univcriiity of lidinburjjh, lloyal 

;= 8vo. I'rico n, Ms. 

-c tiiuok— Jks n buuk uf rdiiunoa m kobv uuno c-jlailouiil tu Ui nioni uwaiL"— CUvniib 

:l Elarshall's AnalTcis of ^Titles ta Land Act. 

■:' An Analysis of tlie Tillta to Land Consolidiition Act 18G8, witb an 

■7 Appendix containing tlio Act, and reli^iviu:^* to llio corrcsjionding 

;^ poi-Liiins of the rcpi^ali'd Stiitutcs. liy JoiiM fiUnsuAix, Esq., 

-0 Advocate. Ouo Vul. bvo. I'rioo 1^ 

y. Thorns on Judicial Factors. 

^a A 'J'rratii'e on Jndii'.ial Foctora, Cnratora Bonis, and Managers of 

■■': Unrfjiis, wiih Apppiidlx of Acts of rariianicnt and Sedcrmit, and 

g Rehitivo and I'rictiuid l-'.inns, by (ii-wiiiiK IiL-Mi'i;i: 'Iiiomb, Esq., 

^a Advocate. Svo. I'llco IGs. 

'' " win Iw frmnil tn prosent in nn iMecsi-lble ftmi the truita of ■ luhiriciqi and direful omuol- 

' nntinn nf ihr liicriliil cii^nn niul v.irinun AeCii of Fs;:Iiajucut be^rinnoa lUa lojioruuii broBolL 

<,^ of iJu! luiF."— ./minul r^^iiHf,{iniiJaici. 
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Nicclson on Scotch Reform Act 18G8. Second Edition. 

An Analysis of ilu' Sooldi IJotonn An ISdS, in tlu' l\»nn of l^raotioal 
Ni»trs on tlio SUituio. Soi'(»nil Kiiiiion. Willi :i Snpploniont i-on- 
taininj,' :i l>i«.ros(. of tluv Uffisions of tlio lu'u'isl ration A]>|H'al 
Courts, from -Y.tli C)ct««lKT to iUli Novonibor ls«;.s. liy Jamks 
liAi>KN'Acii Nio>i.'«<>N', Ks(j., AdvtH'ali'. 8vo., Vrioo r)S. 
The ISu]>plomoiit may bo had tJoparaloly. JVico Is. CJ. 

Professor Mere's Lectures. 

LvTlurv's on ilio Law of Scotland, by (ho lato John S. AroiiK, LL.P., 
rrolVssor of Soots Law in tlio rnivorsitv of Kdinbur«:h. Kditoil bv 

• • • 

tloiiN M*Laui:x, Es(i., Advocato. Two Vv)ls., royal 8vo. rrico 

** Wo tliir.k t!iO!«o vclmnos o:iU'Kl;itoil to prow not only to tlio Stiuli-nt a iisi-ful introiliiolion 
to tlio I'riiu'ii'li'."* of ilu' I..IW ofSv-.'tlar.il, but ;;lso lo lu> in ihi'ii:silvrs ;in tlofsunt not wiiln-ut it'* 
im',i.>rt:inii' in llu' sorios \»luoli I'^nns tlio ir..s:itutional lii< r.ituro of our i>io:'0N-ion." ■ Journal c/ 
Jurisj'rti'Uiht'. 

" I'n I'.il'ly tluMV is no Sootoh V.xvr book ojctiint in wliich :i l.\wy«'r is so snro to fuul sonu'lhini: 

on ?;ny snl'ji'of Ik" roijuiirs to ViiiT lo Wo li.ivo no lu'.-ltmlon in uvoninunilin;.' tlnj 

luiok to IjiwviTs ;i» !* most v.ihubU' luul praolically usifal :bliUiiou to ilu'ir libraries."- Courant. 

Stair's Institutions. 

Jnstiditions of tho Law of Si'otland, bv Jamks, Viscount Staik, 
with N(»los ami Illustrations by tho lato »L S. Moiik, LL.D., Tro- 
fossor of Soi»ts Law in tlio Univorsiiv of Kdiuburj,di. Two Vols., 
'Ito. IMioo JC-J, iL's. (Id. 

Eumc on Crimes. Fourth Edition. 

Coiumomarios on iho Law (»f Soiilaiul rosjvotinu: Crimos, by tho 
Hon. I>AVii> lliMK, v»no «W'tho r»aruns (>f Kxriioiiuor, with :i Su]i- 
jiloniont by r.i'N.iAMiN lIoi;i:iiT JU i.i., Ks(i., Ailvt)oato. Two Vols., 
•Ito. Trioo .ill, -i^, 

** Riron 11 -.r:'..*.'; w.«rU, ^flu^.•h iinut altrayafonu llic foundation of our Criminal Jurispnidonco. 

Eobcrtson's Banl^:o^s' Law. Second Edition. 

A Handbook of I'ankors' Law, Sooi-nd Kditi»»n, oarofully rovisod, 
ami ooniainiu;; a now ohaptor <»n l)ooununt l»ills and Fiuviirn I'ro- 
dits, by llKMiY Koni:KT60N, NM*., l>ank of Sootland. Crown 8yv). 
Trioo Is. (Id. 

"Will bo fou nil useful anil safe tk-A a guiJe ti» the monoy doalinjr profossion."— (riiMjrou- 
JhrnhJ. 

" For Soii'latiil. it i-* tho v.to-i roliablo manual we liavc upon legal matters connected vilh 
ordinarv banking- j-ia-'Ji.-o." S-.-.'fm ;r». 

'• Wr do not ib'.ib: ib.ai »!-.i • ;i:i:in:!l will bo of itom ntiliiy a-; a work of reference lo tho&o 
lnlere.stcd in Iho bu-ino.-.-i of b.-.nlkiui;." — Jvuriuil f/ Jw*si'rud<ikce. 

BucLannn on Tcinds. 

A Troaiiso <>n tho Law of Toinds orTithos, by William IUtciianax, 
Ks«i., Advoi-ato. iSvo. Trioo lt»s. 

**T!'.o roadiT will t'nd ab;i:n!.i!a inf.T'!:;ti.:'i on o\ ory oonooivnblo point connfctod with tlie 
law of tliis iKN.r.Mii .m ..| \ ri;i-:>. .".:.»i ilio Mi;lit.* of llio v.luuvh, the hv-rilor. the patron, and Iho 
titular." Jti'irmil o'Ju"fS! n» .Vfuv 

""Hio m-i-i! f" r :•. 1-iu f. p:- ii ■:.i work imi 'lVI:>ds v.'.wt btivo b'^n filt. Wo think Mr Ihiohan.'.': 
h'M* hni"|l;. d ibit wa'-.I : a:;d tiiil.ii--. i.-i,; .-t. r-.. and law j 1 1;« m 11! i:nd r\\ ry ]-ra('tiiMl point bro!.,':i; 
up and thsmi?: ■•• il. wirli tb.- i.-.:t. <i ■.:••» :•'. i I'-.-.'-'-yu'- 1 ''\ ■■!. ".I:- '«■ l.i-t lunij; broujhl dowu to lIic 
kit<v<t dale. \Stj can nooiiUiund the voiiv." ■t<<'i'ilish J.iiw M^'.jatiiu:. 
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PE.E?AP.II\-:5 FOa PUELICATION. 
Styles of Deeds and Instruments in accordance with the 

Titlos to L:ind .\ois, \o., with N<>t«'s on tlio (\»r.iiilotltm t>f TitU'>. 
J\v tho lato fliMiN lli-NPiiY, Ls.j., W.S. 'L'hird Kdiiion, rovLjod by 
Ji>nN T. I\li)win:AY, Ksti-, Vv'.S. % 

Erstine's Institute cf the Law of Scotia 

r»y J. liAm-NArii N!i't)i.sv)N, Ksi]., Adv<u'ato,j 
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